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ADMINISTRATIVE LAW 
Administrative discretion in making findings 
Distinguishment of rule-making from adversary adjudication pro- 
cedure 
Reliance by deciding officer upon subordinates to conduct hearing, or 
reading evidence and argument 
ADMINISTRATIVE PROCEDURE ACT 
PUBLICATION OF RULES OR REGULATIONS RELATIVE TO RECORDS TO 
Be Kept sy HANDLERS NOT REQUIRED BY 
It does not appear from the nature of the administrative function 
involved that the Administrative Procedure Act compels the 
development and publication of rules and regulations relative 
to the sufficiency of records handlers are required to keep since 
Order No. 41 places upon handlers the burden of keeping 
records sufficient to enable the market administrator to verify 
their reports 


AMENDMENT TO ORDER NO. 27 
Purpose of, effective August 1, 1945 


APPLICATION TO DISMISS 


DENIAL OF 
Where milk handler’s petition complained of the market adminis- 


trator’s erroneous reclassification of its milk, and respondent 
filed an application to dismiss petitioner’s claim on the ground 
that the petition failed to comply with certain sections of the 
rules of practice under the act, the Judicial Officer denied 
respondent’s application to dismiss, even though the petition 
may not clearly state the reason for the reclassification 

Where petition complained of audit adjustments made by the 
market administrator for Order No. 27 which regulates the handling 
of milk in the New York Metropolitan Marketing Area, and 
respondent, the Assistant Administrator, Production and 
Marketing Administration, filed an application to dismiss the 
petition on the ground that the petition does not comply with 
the provisions of section 900.52 (b) of the rules of practice 
governing progeedings on petitions to modify or to be exempted 
from marketing orders as amended, and maintained that cer- 
tain paragraphs of the petition should be dismissed because 
the facts alleged therein, if proven, are not material or relevant 
to the issues involved, the Judicial Officer held that the petition 
-complies with the requirement of the rules and that, while the 
petition may be repetitious and although it may contain some 
allegations which after a hearing has been held may prove to be 
irrelevant, the petition sets forth the petitioner’s complaint in 
an adequate manner and that the factual statements therein are 
sufficient to permit respondent to file an answer thereto and, 
therefore, respondent’s application to dismiss should be 
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APPLICATION TO DISMISS—Continued Page 
GRANTING OF 
Application to dismiss petition, granted, where petitioner wishes 
to be considered a handler under Order No. 27 prior to August 
1939, but as pointed out by the application to dismiss, the 
petition falls short of stating any intelligible cause of action... 1108 


GRANTING OF, HANDLER’S PETITION 
Application to dismiss handler’s petition, granted, as the pro- 
tested billings have been withdrawn and the cause of action 
alleged has become moot, the handler retaining the right to 
file new petition challenging the validity of any audit adjust- 
ments or assessments subsequently made by the market 
administrator for the same period. -.........-.----.------ 1329 


ASSISTANT ADMINISTRATOR 
Application of, to dismiss portion, of handler’s petition, granted, 
because of failure to state cause of action-...-......----------- 5 
BOOKS AND RECORDS 
Action oF MARKET ADMINISTRATOR REQUIRING COMPLIANCE WITH 
Prorer KEEPING oF, Not RETROACTIVE 
Petitioner’s contention that there is no justification in law or 
equity for what it calls a retroactive ruling of the market 
administrator with reference to his determination of the 
sufficiency of petitioner’s records is untenable, as before any 
action was taken by the market administrator against the 
petitioner, it was advised of the additional data required and 
was given a chance to comply with the new requirements and, 
therefore, there is no unlawful retroactivity in the action taken 
by the market administrator... 2-6-2525. <cecsenesccens 1109 
ADEQUACY AND PURPOSE OF 
Handler’s records of production as well as records of receipts 
and disposition must be adequate because it cannot be known 
whether records of receipts and disposition are sufficient to 
verify reported utilization of producer milk unless adequate 
production records are kept since, in the absence of adequate 
production records, sales records signify only that products 
were sold, but informative records on all phases of the plant 
operations are necessary so that one phase may be checked 
MERMIGL We OEE os Se oe eee eee ch eee 349 
Errect of CHANGE IN REQUIREMENT OF TYPE OF 
Since the market administrator was not legally frozen to former 
arrangements as to type of records to be kept by handlers and 
was not bound by the doctrines of estoppel or res judicata, the 
mere fact that he had previously accepted petitioners’ records 
did not preclude him from requiring more complete records for 
future delivery periods, especially where repeated warnings 
were given and ample opportunity afforded to petitioners to 
maintain- the necessary records.........-.-.--.--..--+----- 348 
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Page BOOKS AND RECORDS—Continued Page 
EFFEcT OF FAILURE TO KEEP, UPON CLASSIFICATION OF MILK 
Where petitioner complained that it was not allowed its claimed 
utilization of manufactured milk at some of its manufacturing 
plants, it is held, that the failure to keep records from which the 
1108 utilization of milk could be verified did not establish the fact 
that no manufacturing was done at the plant, that the evidence 
shows that some manufacturing was done there but the milk 
so manufactured was not being properly accounted for, and 
hence, the market administrator had no option under the 
Order but to olaesity itiag Clete Fon cn cenccsensedunsdecas 1109 
EvipENcE SHOWING PERSONAL CONSIDERATION OF, BY MARKET 
329 ADMINISTRATOR 
Petitioners’ contention that the market administrator did not 
personally determine that petitioners’ records were inadequate 
for verification of their reports is untenable as the evidence 


' shows that the matter was gone into at length by the market 
administrator with his staff and that there was at least all the 
personal consideration, if any, required by law_-_--_-------- 349 
INEXCUSABLE FAILURE TO KEEP 
Petitioner-handler cannot excuse its failure to keep proper books 
and records of utilization of milk on the ground that the market 
administrator had not established formal standards of ac- 
OOUM GE FOQUITOIMNONI Soe on oe cae ases Sie teseaeaes 1109 
SUBSTITUTION OF ORAL TESTIMONY FOR REcorRDS Not ALLOWED 
Since the pertinent provisions of Order No. 41 compel the keeping 
of such records as will permit an audit of the records to result 
09 in verification, oral testimony in this proceeding under section 
8e (15) (A) of the act cannot be substituted for records required 
to be kept for verification by audit of the handlers’ reports_ - ~ 348 
CLASSIFICATION AND PRICING 
TM cc ac ha iN a OS eg a 868 
Sections of Order relative to, harmonized__._.........---.-----.-- 868 
CLASSIFICATION OF MILK 
Burden of proot upon handler a9 10... 2. 25.066cc6 sce wnccencencaas 1113 
Butter leaving plant properly offset against butter received at plant. 868 
Effect of inaccurate and incomplete records kept by handler upon... 1113 
LD Validity of, under Order NG. 4)... cnn scene enna nasusewecsauus 1113 
COURTS 
Mental process of deciding officials will not be probed by_-_----.--- 5 
DE NOVO EVIDENCE 
Inadmissibility of, in proceeding under section 8c (15) (A) of act..-. 1097 
DISCRETION 
Exercise of, by administrator in making findings_..........-------- 5 
3 


870896—50——-12 
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DISMISSAL Page 
AssISTANT ADMINISTRATOR’S APPLICATION TO Dismiss PoRTIONS OF I 
HANDLER’s PETITION, GRANTED 
Faiture to State Cause or AcTION 
Petitioners, pursuant to order of June 22, 1948, filed a substitute 
petition for the one previously filed, and the Assistant Adminis- 
trator filed an application to dismiss paragraphs 10, 11 and 12 
(g) of the petition, together with a memorandum in opposition 
to respondent’s application to dismiss, alleging, on information 
and belief, that the Secretary of Agriculture, without having 
either personally heard or read the testimony and examined 
and considered the exhibits received in evidence at the public 
hearing for the purpose of receiving evidence on proposals to 
amend Order 41, as amended, and without having read the 
written arguments and suggestions filed with the Secretary of 
Agriculture, made findings of fact and conclusions of law based 
thereon, and published his decision that Order 41, as amended, 
be forthwith further amended to include provisions which the 
petitioners believe are not in accordance with law and from 
which they now seek relief and redress. Held: 
FAILURE TO ALLEGE CAUSE OF ACTION 
The petition did not state a cause of action as there is no require- 
ment of the Fifth Amendment to the Constitution, or any law, 
to the effect that the Secretary or Acting Secretary personally 
hear the evidence or personally read the transcript of evidence, 
the exhibits, written arguments, etc. 
FaILuRE To ALLEGE Facts To Support ASSERTIONS 
The questioned paragraphs of the petition are insufficient under 
the rules of practice under the Agricultural Marketing Agree- 
ment Act of 1937, since the petitioners simply make bare 
assertions upon information and belief without indicating any 
facts to support the assertions. 
FaiLure To Ciaim EvipENCE oR ARGUMENT Was IGNORED 
There are no claims that there was testimony, evidence or argu- 
ment on behalf of petitioners or their representatives which 
was ignored. 
FaILurRE To SHow ProcepureE Was UNFAIR 
There are no alleged facts ot show that the hearing procedure 
was unfair to petitioners or as to how petitioners were adversely 
affected by the alleged lack of personal reading of the record 
by the Secretary and the Acting Secretary. 
GRANTING OF APPLICATION TO DiIsMIss 
The application to dismiss paragraphs 10, 11 and 12 (g) of the 
petition -Ahowid Be OrANheN soo 5 Ho os os oe Ces ocweanncsan 1 
Motion For, WiTHOoUT PREJUDICE 
Since the parties are agreed petitioners’ motion for dismissal of 
their petition under Section 8c (15) (A) of the act, without 
prejudice to any action on their part not inconsistent with the 
decisions on the application for interim relief, granted, and 
the petition is accordingly dismissed_-......-..-.---------- 243 
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DISMISSAL—Continued Page 
Petition under section 8c (15) (A) of act for failure to establish adequacy 
of petitioners’ records to support claimed utilization of milk_______ 356 


SETTLEMENT BETWEEN PARTIES 
Where attorney for petitioner addressed a letter to the attorney 
for respondent in which was stated that the matters mentioned 
in the petition have been satisfactorily settled and that the 
petition could be dismissed without further proceedings, the 
petition herein is, accordingly, dismissed____---------------- 1081 
WITHDRAWAL OF PETITION 
Petition considered withdrawn upon request of petitioner and 
Gontent GF rebnonaenh: .. 5 os eae cae ae 861, 862 
Where petitioner requested permission to withdraw its petition, 
and waived any and all rights to make any further objections 
or file a subsequent petition challenging the interpretation and 
application of certain sections of Order No. 46 as amended, 
and respondent has consented to the request for withdrawal, 
the petition is dismissed with prejudice_-____.---_------.-_- 1003 
WITHDRAWAL OF PETITION UNDER SECTION 8c (15) (A) oF Act 
Since petitioners in their application for dismissal requested per- 
mission to withdraw their petition under section 8c (15) (A) of 
the act, the petitioners’ request for withdrawal is granted and 
RG 1S OO OR OROES os oo ema ae ease ane 145 
DUE PROCESS 
Provisions requiring payments into producer-settlement fund not dis- 


cmneiory and nel Wieting 262 cassnsn sasdascscncae snes 1097 
ESTOPPEL 
Inapplicability of doctine of, with reference to change in requirement 
OF COMIDIDIG SOCORE <5 nse si rc etncencaane cies asseewee dees 356 
EVIDENCE 


BurpDEN OF PROoF As TO CLASSIFICATION OF MILK 

The provisions of Order No. 41 place the burden upon a handler 

to prove that milk should not be classified Class I, a “reason- 

able administrative presumption,” and provide that he keep 

records adequate to verify reports of utilizations lower-priced 

than Class I, and keeping an adequate set of records does not 

appear to be intolerable or unknowable to milk handlers 
generally, regardless of the provisions of the order__--___---- 348 

BurDEN OF Proor Upon HANDLER AS TO PROPER CLASSIFICATION 

or Its MILK 

The provision in Order No. 41 requiring a handler to prove to the 

satisfaction of the market administrator that his milk should 

1 be classified other than in the highest classification has fre- 

quently been before the Judicial Officer and the courts and 

has been held valid, and, while the market administrator’s de- 

cision cannot be arbitrary or capricious, for which a remedy is 

provided by the act, he has the authority to make the deci- 

sion, as it is a necessary function in the administration of the 
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FINDING OF SECRETARY Page 
FarLure To INCLUDE, IN MILK ORDER OR AMENDMENTS AS TO Parity 
Prices Not Fata 
The position taken by petitioners that Order No. 41 as amended is 
invalid because the Secretary of Agriculture failed to make findings 
prescribed by section 8c (18) of the act, is unsound, because, 
in general, this portion of the act requires that the Secretary 
ascertain ‘‘parity’’ prices for milk and that orders under the act 
may call for minimum prices to producers higher than parity 
prices if the Secretary finds that such latter prices are not rea- 
sonable in view of the cost for feed, etc., and such finding in 
substantially the same form is contained in each subsequent 
amendment to Order No. 41 and it is sufficient to satisfy said 
section 8c (18) of the act, and because failure to include 
Secretary’s finding in the order or amendments as to what 
parity prices are is not fatal 349 
FINDINGS 
ADMINISTRATIVE DiIscRETION IN MAKING OF 
The act prescribes that, when an order or amendment is issued, 
the Secretary find, upon the basis of the evidence adduced at the 
hearing, that the order or amendment will tend to effectuate the 
declared policy of the act with respect to the commodity. 
This leaves room for the exercise of a considerable amount of 
administrative discretion and is not the type of finding present in 
adjudicative or quasi-judicial functioning 
HEARING 
RELIANCE BY DeEcipING OFFICER UPON SUBORDINATE TO CONDUCT, 
oR ReapInG EvipENCE AND ARGUMENT 
It is evident from the second and fourth Morgan decisions that a 
personal hearing or reading of the evidence and argument by a 
deciding officer is not an indispensable condition. Subordinates 
may be relied upon, and the courts will not probe the mental 
processes of the deciding officials 
INTERIM RELIEF 
DENIAL OF REQUEST FOR 
Handlers’ petition attacking the validity of market administrator’s 
requirement of a written authorization by producers for all 
deductions from minimum payments to producers by handlers and 
requesting that the protested requirement be suspended pend- 
ing the outcome of the proceeding, denied, since the petition 
does not make any showing of irreparable damage and advances 
no grounds for petitioners’ contention that it should not await 
adjudication on the merits 
Withdrawal of petition for 
MARKET ADMINISTRATOR 
Evidence showing personal consideration of records by 


MORGAN DECISIONS 
Issue Nor DEFINITELY SETTLED BY 
The issue as to whether the Morgan decisions lay down a rule of 
procedural due process under the Fifth Amendment or relate 
only to a statute requiring a ‘full hearing’ has not yet been 
definitely settled by the United States Supreme Court 
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ORDER NO. 27 (NEW YORK) 
CLASSIFICATION OF MILK 
Butter Leaving Plant Properly Offset Against Butter Received at 

Plant 
Where handler of milk subject to Order No. 27 as amended, 
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regulating the handling of milk in the New York Metro- 
politan Milk Marketing Area, complained that it reported 
certain milk received from producers in Class IV—A, but that 
the market administrator erroneously changed this classi- 
fication to Class II-B and II-F, thereby increasing the 
handler’s payment obligations under the Order, and the 
record discloses that during the months involved, the 
handler had butter from other sources in its plant, which 
petitioner also used in the manufacture of ice cream mix 
and condensed milk, the Judicial Officer held that by virtue 
of the application of section 2 (d) of the rules and regula- 
tions covering accounting for milk under the Order, the 
butter leaving the plant was properly offset against the 
butter coming in or on hand at the plant, requiring the 
producer milk in question to be accounted for and classified 
in other than the IV—A classification, and upheld the validity 
of section 2 (d) of the rules and regulations providing for 
such allocation of producer milk... ......-.2..<-.-.-- 


Denial of application to dismiss complainant’s petition, complaining 
of audit adjustments made by market administrator for__..-.---- 
PayMENT Provisions or, Not DiscriMINATORY 
The payment provisions of Order No. 27 are not “discriminatory” 
as charged by petitioner which delivers in both “‘pool’’ milk and 
milk products as well as ‘“‘non-pool’”’ milk and fluid products are 
treated alike and there is a reasonable basis for treating them 
differently than “pool’’ milk and fluid products, and, therefore, 
the payment provisions are valid regulations not lacking due 
process, to which petitioner must accommodate its business 
CIR etnias oe eee acs senna eer ee ee eter 
PRODUCER-SETTLEMENT FUND 
Validity of Provisions Requiring Payments into 
Where petitioner, a milk dealer in Lindenhurst, Long Island, 


New York, subject to Order No. 27 as amended, which 
regulates the handling of milk in the New York Metro- 
politan Marketing Area, objected to payments required of 
it to be made into the producer-settlement fund on milk 
which was received from non-producer sources and dis- 
tributed in the marketing area, the Judicial Officer held that 
such payments are essential for the purpose of effectuating 
the other provisions of the Order and are not prescribed 
by section 8c (5) (G) of the act in the light of section 8c 
(7) (D) of the act authorizing terms and conditions inci- 
dental to, and not inconsistent with, the terms and condi- 
tions specified in subsections (5)—(7).------------------ 
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ORDER NO. 27 (NEW YORK)—Continued Page 
PROMULGATION HEARING 
Validity of Notice Relative to 
Where petitioner’s objection to lack of evidence, notice, etc., 
for promulgation of Order No. 27 with reference to pay- 
ment requirements into producer-settlement fund was based 
upon the notice and evidence requirements of a strictly 
judicial proceeding, held, that such objection is untenable 
as promulgation proceedings under the act do not fall 
within the category of judicial proceedings, and that the 
contested provisions are not invalid for lack of evidence 
GENE os oon 5 Sa caer no sotiaseccgse tk} sscuReee se 1083 
Purpose OF AMENDMENTS TO, Errective AuGust 1, 1945 
The amendments to the Order, effective August 1, 1945, adopted 
the method of having accounting procedures prescribed by 
rules and regulations rather than either (1) attempting to spell 
out all the technical steps in the Order, methodology which re- 
quires producer referendum every time a change in the account- 
ing procedures is made, or (2) leaving the accounting proce- 
dures to the unfettered, private instructions of the market 
administrator to his staff, and the purpose of sections 927.4 
(a) (5) and 927.4 (b) of the Order is to authorize such account- 
ing procedures as provided for in section 2 (d) of the rules and 
regulations, and this intent of the Order is clearly settled by 
the history of the sections of the Order and the rules and reg- 
UISUOnEIeITOR tO TNOIE. 2. oo oe ona ean cee 863 
REVISION OF PARAGRAPH 28 oF PrioR DECISION AND ORDER 
Paragraph 28 contained in the decision and order of October 4, 
1949 (8 A. D. 1083) is revised to read as follows: ‘Petitioner 
makes much of the differences between wholesale prices for 
‘outside’ cream and plain condensed milk and the prices for 
cream and condensed milk regulated by the order. However, 
the payment provisions in issue covered much more than the 
‘outside’ cream situation. . . I ee eee erat oo is 1239 
Section 927.4 (c) of, and Section 2 (a) of rules and regulations har- 
TRANSACTION oF SALE oF MiLK Nor Sussect To 
Where petitioners sold frozen homogenized milk to the War 
Shipping Administration for use of the armed forces returned 
from the European theater at the termination of the recent 
war, the frozen milk having been delivered in tins to the docks 
at New York and loaded on the ships, and the market adminis- 
trator billed petitioners for payment to the producer-settlement 
fund established under Order No. 27 in connection with milk 
delivered to a purchaser in the New York Metropolitan Market- 
ing Area, upon complaint by petitioners of the action by the 
market administrator, the Judicial Officer held that while the 
literal language of the Order would bring within its scope the 
transaction involved herein, the language of the Order should 
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be interpreted in the light of its real intent and purpose, and 
concluded that the transaction of the petitioners seems to be 
completely outside the Order and, therefore, the petitioners 
should be relieved from the payment obligation imposed upon 
them by the market administrator_............----...-..-. 
VALIDITY OF AMENDMENTS TO 
There is no merit to the charge by petitioner that the amend- 
ments to Order No. 27 are invalid because they did not include 
‘dairy farmers’? who were not ‘“‘producers” as aside from the 
practicability of attempting to ascertain who would be the 
dairy farmers whose milk might some time find its way into the 
milk marketing area as milk, cream, plain condensed milk or 
skim milk, it is obvious that the producers delivering milk to 
‘‘pool” plants are those who are engaged in producing milk for 
AG Atk Cie TO ONO an = Sic reciting eka eee 
VaLipiry OF PAYMENT PROVISIONS OF 
De Novo Evidence Not Admissible 
Evidence of a general nature should not be presented for the 
purpose of attacking the reasonableness of payment pro- 
visions and should not be considered in a proceeding under 
section 8c (15) (A) of the act, since the provisions were 
adopted as a result of promulgation proceedings which 
have been held to be sufficiently legal___._-__-----_---- 
VALIDITY oF SECTION 2 (D) oF RULES AND REGULATIONS 
Handler’s contention that section 2 (d) cannot be authorized 
as a matter of law but must be contained in the Order itself, is 
untenable, as an accounting rule which provides for offsetting 
butter coming out of a plant from butter coming in or on hand 
at a plant is not such a tremendously substantive matter that 
it can be valid only when specifically contained in the Order 
itself and, if embodied in the Order itself, the rule would be 
valid under the act, the Order authorizes its issuance-_-_-._-_---- 
ORDER NO. 30 (TOLEDO, OHIO) 
InTERIM RELIEF 
Denial of Petition for 
Handlers’ request in their petition that the market adminis- 
trator’s requirement of a written authorization by pro- 
ducers for all deductions from minimum payments to 
producers by handlers be suspended pending the outcome 
of the proceeding involving petitioners’ attack upon the 
validity of the market administrator’s requirement, denied, 
since the petition for interim relief does not show that 
petitioners will suffer irreparable damage during the 
pendency of the proceeding or that the market adminis- 
trator’s requirement is of such a nature as to warrant the 
granting of intoriin ION. . . .. 6 ccccccccncccsue os eens 
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ORDER NO. 41 (CHICAGO) 
Books AND REcorpDSs 
Adequacy of Petitioners’ Records to Support Claimed Utiliza- 
tion of Milk 
Where petitioners in their petition filed under section 8c (15) 
(A) of the act complained of the actions of the market 
administrator for Order No. 41 as amended, in disallowing 
for the months of January through November 1946, the 
utilization of certain milk in the classifications reported by 
petitioners with the result that the market administrator 
had disallowed the petitioners’ claim and had billed them 
for $33,500, it is held, that the market administrator did 
not act arbitrarily, capriciously or with abuse of discretion 
in deciding that the petitioners’ records were not sufficient 
for verification purposes and therefore, the petition should 
CN i te a crt ae le ee cee 
VALIDITy OF CLASSIFICATION PROVISIONS OF 
Under the Chicago Order provisions which provide for the 
classification of milk received from producers as Class I milk, 
unless the handler proves to the market administrator that such 
milk should be given a different classification, the market 
administrator was required to classify the handler’s milk in 
Class I because the records kept by the handler were inaccurate 
GNC MNOONMNOUG ss cic iat ena s ener e toe aeeeee 
PARITY PRICES 
Failure to include in milk order or amendments finding of Secretary 
RRR 0 AUT IN ola Ge i mer iad wig ie wa a wimg oes 
PAYMENT PROVISIONS 
Provisions requiring payments into producer-settlement fund not 
discriminatory and not lacking due process_--....-.-....------- 
PETITION UNDER SECTION 8c (15) (A) 
OrpDER GRANTING PERMISSION TO WITHDRAW 
Petitioner’s request to withdraw petition under section 8c (15) 
(A) of the act granted subject to the conditions stated in pe- 
ROR NTR a ayn 
PROCEEDING UNDER SECTION 8c (15) (A) OF ACT 
PURPOSE OF 
A proceeding under section 8c (15) (A) of the act is intended for 
the purpose of examining the legality of administrative activity 
protested and not its desirability as economic or administrative 


PRODUCER-SETTLEMENT FUND 
Validity of provisions requiring payment into. .._.-.-_-.-.-------- 
PROMULGATION HEARING 
NATURE OF 
Promulgation of an order or amendment to an order under the act 
is rule-making in nature. The Government is not aligned 
against the handlers or any group in an adversary contest. 
While the act requires a hearing, the hearing is not an adjudi- 
CRITO DANE cic ta dcacceeceneunenueaweulbneccmmionase 
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PROMULGATION HEARING—Continued Page 

WORMS Obs osoc onc 56 beeen tesa ceed sands ing eedewesaeeone 1097 
PROMULGATION PROCEEDING 

Distinguished from judicial proceeding --------.---..-..-.-------- 1097 
RES JUDICATA 

Inapplicability of doctrine of, with reference to change in requirement 

ip een TOOMIORS So 56 oo ee a eee 356 

RULE-MAKING 


DIsSTINGUISHMENT OF, FrRoM ADVERSARY ADJUDICATION PROCEDURE 
It cannot be assumed, as petitioners do, that the court decisions 
dealing with adversary adjudication where the Government is 
a party to the proceeding govern the procedure to be employed 
in rule-making. If, however, the administrative functioning in- 
volved in promulgating an order or amendment under the act 
is to be regarded as necessitating the same degree of personal 
attention on the part of the issuing agency or officer as that 
involved in an adjudicative or adversary proceeding where the 
agency or officer is also a party in the proceeding, petitioners 
have not set out a sufficient cause of action-__._.__._------- 2 


RULES AND REGULATIONS 
Application of section 2 (d) of, covering accounting for milk under 


CI Pisco Os eee aes ees eee eae sees 868 
Section 2 (d) of, and section 927.4 (c) of Order No. 27 harmonized_.._ 868 
Walielity OF abetion 2 (0) G8... 2. eo oh cece ene 868 

SECTION 8c (15) (A) OF ACT 
Inadmissibility of de novo evidence in proceeding under__-_-------- 1097 
Durpoae OF srURObing GNEGRs 62. os 2 oss cence cabannaaanwae 1097 
STATUTES 


CONSTRUCTION AND INTERPRETATION 
Section 2 (d) of Rules and Regulations Not in Conflict with 
Section 927.4 (ce) of Order 

The classification provisions of section 927.4 do not consti- 

tute a plan of classification upon the basis of specific use of 

particular milk or butterfat received but provide for the 

initial classification in total of all milk or butterfat re- 

ceived or on hand in a plant for each monthly period with- 

out reference to particular milk or butterfat or sources 

thereof, and then the establishment of the classification of 

milk received from producers by the application of the 

accounting procedures, whereas section 927.4 (a) (5) of the 

Order specifically provides for allocation and proration of 

milk among the classifications at a plant, which is quite 

the opposite of classifying a particular lot of milk by 

specific use of that particular milk and, therefore, the con- 

clusion is reached that section 2 (d) of the rules and regu- 
lations is not in conflict with section 927.4 (c) of the Order. 863 
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Meaning and Purpose of Order Not Derived from Its Literal 







ANTI-HOG-CHOLERA SERUM AND HOG-CHOLERA VIRUS 
CONTROL AGENCY ORDER 


Where petitioners had no connection whatsoever with the 
distribution of milk or milk products in the marketing area, 
petitioners’ plant and sources of milk were not approved by 
any health authority for the marketing area, the Depart- 
ment of Health of the City of New York asserted no juris- 
diction over petitioners’ milk, it is concluded that the 
transactions involved herein do not meet the meaning of 
the language of the Order as qualified by the purpose of 
the provisions thereof 


Sections of Order Harmonized 


It is essential to observe that the introductory sentence in 
section 927.4 (c) of the Order states that the classes of 
milk shall be defined in that section subject to all the con- 
ditions set forth in (a) and (b) of this section, that section 
927.4 (a) (5) prescribes the setting up of accounting pro- 
cedures to be used in connection with the classification, 
that section 927.4 (b) provides for the issuance of rules and 
regulations embodying the accounting procedures, and 
that when these portions of section 927.4 are read together 
with section 927.4 (c) and the reporting requirements in 
section 927.6 (a), the general plan of classification and 
pricing contemplated by the Order is seen 


SUBORDINATES 


Reliance by deciding officer upon, to conduct hearing, or reading 
evidence and argument, 





DELETION OF PETITIONER’s NAME FROM LisT OF WHOLESALERS BY, 


Set AsIDE 


The order of the control agency, administering BAI Order No. 
361 issued under the act, deleting petitioner’s name from the 
list of wholesalers to whom virus and serum may be sold at 
wholesale prices is disapproved and set aside as invalid on the 
ground that there was no sale or transfer of Moultrie Serum 
Distributors from petitioner Darbyshire to Ansley, which would 
support the deletion of Moultrie as a wholesale handler pur- 
suant to section 131.206 of the rules and regulations of the 
control agency, and the petition of Fostoria Serum Company 
is dismissed as there was no showing that petitioner Fostoria 
had any vested rights or interests in the affairs of Moultrie, the 


relationship being solely one of buyer and seller 
CONTROL AND DOMINION OVER PROPERTY 
Relinquishment of, as essential to completion of sale 


8 A. D, 
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GEORGIA LAW OF SALES 
Errect OF RECORDATION OF BILL OF SALE UNDER 
The section of the Georgia Code dealing with the execution of 
bills of sale to personalty and recording thereof provides that 
recordation of a bill of sale to personalty is permissive and 
not compulsory and is not constructive or implied notice to 
Og nwa candaudieeesedeaad save uae ae 
INTERIM RELIEF 
APPLICATION FOR, GRANTED 
Petitioner’s application for interim relief granted, and the Con- 
trol Agency shall restore petitioner to the list of wholesalers 
under the order pending the outcome of the proceeding- ----- 
LIST OF WHOLESALERS 
Deletion of petitioner’s name from, not warranted._.....---.------ 
PASSAGE OF TITLE 
Intent to pass title as essential to completion of__._..-..---.---.-- 
PETITION FOR RELIEF 


WITHDRAWAL OF 
Upon request of petitioner and consent of respondent to withdraw 


petition, petitioner’s request is granted and petition is con- 
CONREOE WHNOINN 23 oso ncccoscadaccaucsonnsausnne-oea 
RECORDATION 
Not conclusive evidence of delivery of bill of sale._......---.------ 
Raises presumption of delivery of bill of sale-_.._.-.-------------- 
SALES 
INTENT TO Pass TITLE AS ESSENTIAL TO COMPLETION OF 
While delivery of goods with the intent to pass title is essential 
to the perfection of a sale, delivery thereof is largely a question 
of intention-of tho: Partiee.n.0 ns eccc ands cscsccwensssesseede 
The recordation of a bill of sale is not conclusive evidence of its 
delivery but merely raises a presumption of delivery which is 
SOMUUIADI go SS ee dak dataport tears 
RELINQUISHMENT OF CONTROL AND DOMINION OVER PROPERTY AS 
EssENTIAL TO COMPLETION OF 
Before a sale of personalty is completed, the vendor must have 
completely relinquished all control and dominion over the 
MOUMETUR EON So ooo os eb cwe ca baus sane ane aeweotaceuse 
TITLE TO PERSONALTY 
INTENTION TO Pass, AS ESSENTIAL 
In the absence of intention to pass title, the mere execution of a 
bill of sale does not pass title or complete a sale, nor does a 
mere manual delivery of the deed or bill of sale by the grantor 
to the grantee constitute delivery of title in the absence of an 
intention 60 06:80s.c25 ices cessanna ccc cdsasdbencewdssceas 
COMMODITY EXCHANGE ACT 


ADMINISTRATIVE PROCEEDING 
Inapplicability of the due process clause to question of right of re- 
spondent to test validity of complaint in-......-.-------------- 
Motion to set aside postponement of answer and hearing date while 
criminal suit upon same matter pending in district court, granted. 
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ANSWER 
Effect of failure to object to 
ANSWER AND HEARING 
VaLipITy OF REFEREE’s OrDER SETTING DaTES FOR 
Where respondent, a registered futures commission merchant 
charged with converting customers’ funds, filed a motion 
to postpone the proceeding upon the grounds that the 
requirement that he file an answer was tantamount to com- 
pelling him to testify against himself in view of the pendency 
of a criminal action against the respondent based upon the 
same facts, held, on certification to the Judicial Officer, that 
the referee’s order which set the dates for answer and hearing 
was proper, and that, in accordance with the complainant’s 
request and in order to expedite matters, the hearing should 
be held without necessity of the filing of an answer by re- 
spondent 
BOOKS AND RECORDS 
Failure to indicate true parties on, as constituting violation of act 
and regulations thereunder 
BUCKETING 
What constitutes 
CERTIFICATION OF QUESTIONS 
Motion to dismiss complaint on pleadings 
CHEATING AND DEFRAUDING 
CoNVERSION oF FuNDS BY RESPONDENT 
The conversion by respondent to his own use of funds entrusted 
to him constitutes cheating and defrauding in violation of 
section 4b of the act 
COMMINGLING OF FUNDS 
Conversion resulting from, in violation of act 
COMPLAINT IN DISCIPLINARY PROCEEDING 
RieHt oF RESPONDENT TO TEsT VALIDITY OF, Prionk TO HEARING 
upon Merits Due Process or Law 
It does not appear to be a requirement of due process of law 
under the Fifth Amendment of the Federal Constitution 
that a respondent in an administrative proceeding be 
afforded an opportunity to test the validity of a complaint 
and to get a decision upon the validity prior to a hearing 
upon the merits 
CONSTITUTIONAL LAW 
Administrative order setting aside postponement of answer and hearing 
date while criminal suit upon same matter pending in district 
court not unconstitutional 
CONVERSION 
Commingling of funds as constituting, in violation of act 
DISCIPLINARY PROCEEDING 
Right of respondent to test validity of complaint in, prior to hearing 
upon merits 















8 A.D. CUM. INDEX-DIGEST AND SUB.-INDEX OF AGRI. DECS. 1497 





VOLUME 8—1949 
COMMODITY EXCHANGE ACT—Continued 











DISMISSAL 
FarLurE TO EstaBLIsH VIOLATION OF ACT 
The evidence does not show that respondents M. or P. acted for 
respondent corporation in these transactions, or that respondent 
P. acted as an officer of the corporation although he held the 
title of Vice President, and hence the complaint against M. and 
Pei Ws: GI no ee Se eee ose 245 
PETITION FOR INTERVENTION AND REOPENING 
Petition for intervention, reopening, etc., dismissed, where grounds 
for petition are based on matter wholly extraneous to this pro- 
ceeding, and where the petitioner has no justiciable interest in 
the outcome of the proceeding, but certain language in the 
prior decision is amended to indicate that the decision did not 
intend to convey the impression that the respondents’ allega- 
tions with reference to the petitioner’s negligence were correct. 514 
































- EFFECTIVE DATE OF ORDER 
Notice of setting aside of orders by court, as a result of which the sus- 
876 pension of registrations and denials of trading privileges ordered 
Will TOE HOGGWNO CUONUNG.. «2 35055 caries sscnenccuseusaeenes 150 
249 EVIDENCE 
Failure to observe obligations as traders and as futures commission 
149 TNOIUR ARR ooo pee ne ies tae re onnpa dia at ace ae 876 
Lack oF Proor or Fraup anp DEcEIT 
While the records of respondent G. would seem to support the 
complainant’s allegations that fraud and deceit were practiced 
upon a customer, the evidence that the customer was kept in- 
669 formed of the true facts and approved all the actual transactions 
supports the conclusion that there was no fraud or deceit as 
245 conceded by the complament... ..... ...0. ccunccnccndwnnncce 244 






FINDING OF FACT 
APPROVAL OF DENIAL OF REQUEST FOR 
Denial of respondent’s request for a finding of fact that he borrowed 
the funds in question in order to make purchases for his own ac- 
count, approved, as the only evidence in the record on this point 
shows that the customer did not transfer the funds to respond- 


















G0 MA NE, 6 oo a gicawaecuwacarcnlltowadseunenadeaaas 1242 
FINDINGS OF FACT 
46 Order setting dates for answer and hearing not requiring.____---_--- 509 
FRAUD AND DECEIT 
Pacts constituting, in violation of act... ......-...........<.-..<. 1245 
INTERVENTION AND REOPENING 
9 GRnAE OO RIWIORY ROR 2 se oo oe cae en ee 516 
MITIGATION OF OFFENSES 
5 Congressional intent with reference to__._......--.--------------- 1245 
Disregard of trust relationship as precluding__-___._.------------- 1245 






MOOT CASE 
Cause not moot because respondent’s registration expired in effect 


at the time of alleged violations of act.........................- 
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MOTION 
Request FoR MopiFICATION OF Priok ORDER, GRANTED 
Upon recommendation of the Commodity Exchange Authority 
under the Act the respondent’s motion requesting that, in view 
of the losses already suffered as a result of this proceeding, 
there be some amelioration or remission of the sanction imposed 
under the order of March 5, 1948, to the end that respondent’s 
firm may be in a position to retain those of its customers which it 
still has and continue to stay in business, granted, and the 
specific order recommended by the authority is adopted in 
substance, and the said order is hereby modified as herein 
ordered 
Request to set aside postponement of answer and hearing date while 
same matter pending in district court, granted 


MOTION TO DISMISS 
APPROVAL OF DENIAL OF 
Respondent’s motion to dismiss the complaint in its entirety was 
properly denied since there is evidence to sustain the charges 
with reference to respondent’s transactions with the customer; 
the denial of his motion to postpone further hearing of the 
matter until after disposition of the criminal case pending 
against him and involving the same matter was justified 
because his contention that his constitutional rights might be 
prejudiced is without merit, since the record shows that 
respondent chose not to testify and no attempt was made to 
compel him to do so 
APPROVAL OF, GRANTING OF 
Motion to dismiss proceeding granted by referee insofar as the 
motions applied to charges involving transactions with cus- 
tomers other than K. B. U., approved 1242 
MOTION TO DISMISS COMPLAINT ON PLEADINGS 
CERTIFICATION OF QUESTIONS ON 
Where the respondent in a disciplinary proceeding under the 
Commodity Exchange Act moved to dismiss the complaint on 
the pleadings, and the referee held that section 0.10 (b) of the 
rules of practice, which provides that ‘‘any motion will be 
entertained except a motion to dismiss on the pleadings,’ was 
unlawful and void, that he was authorized to entertain such 
a motion, that section 0.9 (b) of the rules of practice did not 
require anything more by way of answer to a complaint than is 
required under section 900.52a (b) of the rules of practice under 
the Agricultural Marketing Agreement Act, and that the 
motion be denied on the merits, upon certification to the Secre- 
tary for the purpose of determining whether the referee’s ruling 
should be stricken from the record and whether the respondent’s 
answer met all of the requirements of the rules of practice, such 
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MOTION TO DISMISS COMPLAINT ON PLEADINGS—Continued 
CERTIFICATION OF QUESTIONS oN—Continued 


certification being based upon reissuance of the rules of practice 
subsequent to the referee’s ruling, it is held that: 

(1) the certification presents no question that need be decided 
at this stage of the proceeding; (2) there is no issue on the 
question of the sufficiency of respondent’s answer because com- 
plainant has not objected to the answer filed; (3) the questions 
of the sufficiency of the answer and the right of the referee to 
entertain the motion to dismiss seem moot since, while enter- 
taining the motion, the referee denied it; and (4) the proceeding 
should be remanded to the referee for continuation of the hear- 
ing and for post-hearing procedures__-.---.--..------------- 


Rigut oF SECRETARY TO ENTERTAIN 
Even if rule 0.10 (b) should be literally construed to prohibit the 


Secretary and the Judicial Officer from passing upon a motion 
to dismiss a complaint, a question which is not decided here, a 
respondent could accomplish the same result by other motions 
after the complainant’s case is put in evidence or seek dismissal 
upon the whole case for the same reasons that may be urged in 
&@ motion to dismiss prior to hearing... -.........-...-..-.-- 


Court’s Settina AsIDE OF ORDERS 
Pursuant to judgments entered on October 19, 1948, by the United 


States Circuit Court of Appeals for the Seventh Circuit and the 
judgments and the order of this court of August 13, 1947, as to 
respondent, notice is hereby given to the contract markets under 
the act that the orders in this proceeding dated April 28, 1947, 
and July 11, 1947, have been set aside, and, accordingly, the 
suspension of registrations and denials of trading privileges 
ordered will not become effective__....-----.-------------- 


PUBLIC OFFICERS 
Failure to apply for registration because of carelessness of, as not 
constituting excuse for violation of act. .-....--..--.-.------.---- 
Weight given to recommendation of, charged with duty of adminis- 
URN PUNINNI 5 io pcos nw utio suas euoeae nama veeeas 
REGISTRATION 
BOIGUING Cite C8 WORN 08. 6 noo hos cents eanondnenon 
Failure to apply for, as constituting violation of act...........---- 


REVOCATION OF 
Where in a disciplinary proceeding under the act, the complaint, 


in substance, charged respondent, a futures commission mer- 
chant, with wrongful conduct in his handling of a customer’s 
funds in violation of the act, it is held, that on the evidence 
before the Judicial Officer, respondent’s wrongful acts were 
clearly wilful and, therefore, his registration as a futures com- 
mission merchant should be revoked_-___.------------------ 
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REGISTRATION—Continued 
SUSPENSION OF 
Where respondents were charged in the complaint with viola- 
tions of the act by failing to maintain written records showing 
the true parties to a futures contract, commingling customers’ 
funds with their own funds, and reporting customers’ trans- 
actions and positions as belonging to respondent partnership, 
and where respondents consented to the issuance of an order, 
based upon such charges, imposing sanctions, it is held, that 
the violations in question warrant suspension of the registra- 
tion of M. Richter Sons as a futures commission merchant for 
a period of 15 days, and a concurrent denial of trading privi- 
leges on contract markets to all the respondents for a like period, 
these periods to begin to run within 5 days after issuance of 
this order 
SUSPENSION OF, FOR PRAcTICE OF FRAUD AND DECEIT 
Where in a disciplinary proceeding respondents were charged 
with having acted as a futures commission merchant without 
registering, having failed to report transactions, having bucket- 
ed customers’ orders, having kept false records, and having 
falsely reported to, deceived, and defrauded customers, and 
respondents in their answer denied any fraud or deceit, and 
denied that M. and P. had consummated the transactions in- 
volved, and admitted and explained some of the facts alleged 
in the complaint, it is ordered, after full hearing, that the 
registration of the respondent company as a futures commis- 
sion merchant should be suspended for five days, and that all 
contract markets shall refuse all trading privileges thereon to 
respondent company, F. H., H. R. S., and G. L., for five days_ 
REVOCATION OF REGISTRATION 
Wrongful handling of customers’ funds as justifying 
SANCTIONS 
Extent or, MATTER OF JUDGMENT 
While sanction should be a matter of judgment, weight should 
be given to the suspension recommended by complainant 
charged with the duty of administering the statute, and, con- 
sidering the whole matter, a suspension of five days should be 
ordered here 
SECTION 4b OF ACT 
Conversion by respondent to his own use of funds entrusted to him 
as constituting cheating and defrauding in violation of 
STAY ORDER 
SUSPENSION OF ErrectTIvE Date or Prior ORDER 
Effective date of the order of March 24, 1949, is suspended pend- 
ing action on respondents’ petition for reconsideration 
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VACATION OF 
For reasons stated herein the stay order of April 14, 1949, is va- 
cated and the five-day suspension of Garnac’s registration as 
a futures commission merchant and the five-day refusals of 
trading privileges to Garnac, Fred Hediger, H. R. Schmid and 
George Lulie, ordered in the Order of March 24, 1949, shall 
commence on the thirtieth day after the date of issuance of 


SUSPENSION OF REGISTRATION 


INE OF ORG foi eons ce aisndeasne badd deeded made 


TRADING PRIVILEGES 


eatin Gite OF WON C8 ng os crnccanccanqctocpencdemadeteeced 
RN agi ci i eso a ag aa 
Where respondent, in this disciplinary proceeding under the act, 
admitted the facts alleged in the complaint, waived hearing, 

and consented to the entry of an order denying him trading 
privileges, it is ordered that all contract markets should, until 
further notice, refuse trading privileges to respondent except in 
connection with transactions for his own account and in which 

DO Cuatomerd €n6 INVOIAG <n as on cescdsademmeencwesusde 


VIOLATION OF ACT 


Acts ConsTiITUTING FrRAuD AND DECEIT IN 
Where respondent secured funds from a customer through mis- 
representation, and altered a statement of purchase and sale to 
make it appear that the transactions were for the account of the 
customer rather than for respondent, held that the wrongful 
securing of the funds constitutes a fraud upon the customer 
and that the alteration was intended to deceive the customer, 
both in violation of section 4b of the act...............---- 
BucKETING 
Recording, reporting, and accounting for the sale of wheat and 
corn futures not sold on a contract market constitutes bucketing 
in violation of section 4b (D), and making false records and 
reports, in violation of section 4b (B) of the act.....-..-.--. 
Carelessness of officer as not constituting valid excuse for failure to 
Saplis fot TAGMIRN OR. 65s oc cic caiesice< Sagi ecnawdadcddesnccan 
CoMMINGLING oF CusTomEeRS’ Funps wiTH Funps oF FuruREs 
ComMISSION MERCHANT 
Permitting customers’ profits to remain in the firm’s account with 
the clearing house constitutes a commingling of the firm’s funds 
with those of the customers and a failure to treat and deal with 
the latter’s money as required by the section of the act as 
indioniad Wee. sscccn ces anenddicdcedeencbaotennue 
CoMMINGLING OF Funps a8 CONSTITUTING CONVERSION IN 
Commingling of funds received from a customer with the bank 
account of respondent amounts to a conversion of such funds in 
violation of section 4d (2) of the act...............------..- 
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VIOLATION OF ACT—Continued 
Continuous FaiturE To REPORT 
Continuous failure to report within the period of a year when 
reporting positions were involved should not be treated as mere 
isolated instances and should not be disregarded under the 
circumstances here disclosed 
Farture To Appiy FoR REGISTRATION 
While initial failure to apply for registration may well have been 
due to the carelessness of an officer who was later discharged for 
inefficiency, the continuance in a regulated business without 
complying with valid requirements is not to be lightly regarded 
as a mere technical violation, and the remaining officers were 
more than merely negligent in failing to correct the discharged 
officer’s failure for so long 
FatLureE To Inpicate True Parties ON Books anp REcoRDS 
Failure of a futures commission merchant to indicate the true 
parties to a futures contract on his books and records constitutes 
a violation of the act and regulations thereunder as shown 


FAILURE TO OBSERVE OBLIGATIONS AS TRADERS AND AS FuTuURES Com- 
MISSION MERCHANTS 
Since the evidence disclosed in the record shows that respondents 
violated the obligations imposed upon them as traders, as well 
as those which they were required to observe in their capacities 
as futures commission merchants, a suspension of respondents’ 
registration as futures commission merchants and a denial of 
their trading privileges are warranted 
Faust REPRESENTATION AS TO PURPORTED PURCHASES ON CON- 
TRACT MARKET 
Respondent’s false representation to a customer that purchases 
had been made for her on a contract market constitutes a 
violation of section 4h (2) of the act 
Maxine Fatse Recorps AND REPORTS 
Though knowledge and consent of customer prevent unlawful 
acts from being fraudulent or deceitful as far as the customer is 
concerned, such knowledge and consent do not give truth to 
untrue records and reports nor repeal or excuse statutory 
provisions relative thereto 
The acts of respondents in reporting the trades of A. F. as their 
own necessarily constitute false reports with respect to their 
own transactions and positions, as well as a failure to report 
correctly with respect to the transactions and positions of a 
customer, in violation of the section of the act and the sections 
of the rules and regulations thereunder as indicated herein. --~ 
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VIOLATION OF ACT—Continued 
SERIOUSNESS OF 

The fact that respondent repaid the customer the funds that he 

had wrongfully obtained from her only after she had employed 

an attorney to obtain redress carries little weight in mitigation 

of offenses, as the congressional intent in passing the act was the 
protection of customers of registered futures commission 
merchants against a complete disregard of the trust relationship 
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between such merchants and their customers__-._.-.---.---- 1242 
WILFUL DECEIT 
Causing execution of sale without authorization.............-.---- 672 





FatsE REPRESENTATION TO CUSTOMER 
False representation by respondent to a customer that orders 
given by the latter had been executed on the Chicago Board of 
Trade constitutes a violation of Section 4 h, and also wilful 
deceit under Section 4 b of the act__....-.-.....-.-.-.....- 669 
MISLEADING CUSTOMERS 
The execution of a sale for the account of a customer without the 
latter’s authorization or knowledge or misleading customers to 
believe that funds which they turned over to respondent would 
be credited to their accounts constitutes wilful deceit in viola- 
tion of geetion 4b Of the eehoe 5 6. 252 Se ad Se es Shanna 
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GRAIN STANDARDS ACT 







INSPECTORS 
873 Since improper loading of cars caused incorrect grading and certifica- 
tion, licensed inspectors were not at fault__...........---- 155, 157, 159 





PUBLICATION OF FINDINGS OF FACT 
ImproPeR LOADING OF CARLOADS OF FLAXSEED 
Where several carloads of flaxseed were improperly loaded so that 
an inferior grade of flaxseed was at the bottom of each of the 
cars and covered by a larger quantity of relatively clean flaxseed 
of better grade and this improper loading of the cars caused the 
incorrect inspection, grading and certification of the grain, held, 
the inspectors were not at fault and the findings of fact based 
upon evidence taken at the hearing should be published_. 153, 156, 158 
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244 
PACKERS AND STOCKYARDS ACT, 1921 







(Administrative Procedure Act) 


ADMINISTRATIVE PROCEDURE ACT 
Application of section 4 (c) of, relative to effective date of order__ 162, 161 
Order made without notice and public procedure in accordance with 

sections.4.(a)- and. Gi) Os aeed. asd sences ania tan seen rendanesban 163 

NOTICE AND PUBLIC PROCEDURE 
Order made without, in accordance with sections 4 (a) and (b) of the 

Administrative Procedure: Att... sccsganencscscrccsgdedaceocns 
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RATES AND CHARGES 
CoNTINUATION OF 

The temporary rates and charges of respondent under previous 
orders are hereby continued in effect for a period of two years 
subject to the conditions set forth in the order of August 30, 1946, 
with reference to the filing of quarterly reports and reduction of 
rates upon the basis of information contained in such reports, and, 
on the basis of the facts in this proceeding, this order is made 
without notice and public procedure in accordance with sec- 
tions 4 (a) and (b) of the Administrative Procedure Act 

The temporary rates and charges prescribed by the order of Feb- 
ruary 24, 1948, are hereby continued in effect until July 1, 
1949, and, on the basis of the facts in this proceeding, the order 
is made effective in less than 30 days in accordance with section 
4 (c) of the Administrative Procedure Act 

TEMPORARY INCREASE IN 

Respondent’s request for an increase in its yardage rates granted 
on a temporary basis until June 30, 1949, and, on the basis of the 
facts in this proceeding, the order made effective in less than 30 
days in accordance with section 4 (c) of the Administrative 
Procedure Act. 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE PROCEDURE ACT 
Cease and desist orders not controlled by 
Elimination of notice and public procedure under section 4 of 


“BRED EWES” 
Use of term 
CEASE AND DESIST 
Failure to comply with order to, makes respondent liable to criminal 
prosecution, as provided by act 
Intermingling or confusing funds received as proceeds of sale of con- 
signed livestock with other accounts or funds belonging to respond- 


Making false entries in their accounts, records and memoranda_---.. 
Making such use of funds received as proceeds of sale from the sale of 
livestock handled on a commission basis, as would in any manner 
endanger or impair the prompt and faithful accounting therefor, 
and payment of such funds to the person entitled thereto 
Unrarrk AND Deceptive Practice aNnD DEVICE 
By failing and refusing to pay for livestock purchased respondent- 
packer engaged in unfair and deceptive practice and device in 
violation of section 202 (a) of the act and he is ordered to cease 
and desist from this practice 
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CEASE AND DESIST—Continued 
UnraiR AND Deceptive Practice aND Drvicre—Continued Page 
Where respondent engaged in unfair and deceptive practices and 
devices, dealt in its principal’s livestock without informing the 
principal, operated as a dealer without being registered as 
required by the Packers and Stockyards Act, and misused the 
funds in its custodial account for shippers’ proceeds, but made 
restitution to its principal in the amount of $1,464.88 after the 
examiner’s report was filed and served, respondent is ordered to 
cease and desist from the violations referred to and warned 
that restitution would not prevent the imposition of a sanction 
in the event of future violations... .....................-... 517 
Unrair, UnsJustLy DiscRIMINATORY AND DECEPTIVE PRACTICE 
Respondent, duly registered as a market agency engaged in the 
business of buying and selling livestock on commission at the 
St. Louis National Stock Yards, National Stock Yards, Illinois, 
& posted stockyard, ordered to cease and desist from the follow- 
ing unfair, unjustly discriminatory and deceptive practices: 
aiding and abetting in defrauding purchasers of livestock by 
knowingly concealing from such purchasers the true ownership 
of the livestock and the fact that employees of such purchasers 
are realizing profits from such sales, and causing stockyards, in 
connection with sales of livestock on commission, to issue scale 
tickets which do not show the true names of the sellers or con- 
signers OF CRA: NVONIORES 3c nono scan cious sedesecsaesad 529 
Respondent, duly registered as a market agency engaged in the 
business of buying and selling livestock on a commission at the 
St. Louis National Stock Yards, National Stock Yards, Illinois, 
a@ posted stockyard, ordered, to cease and desist from the 
following unfair, unjustly discriminatory and deceptive prac- 
tices: using funds received as proceeds of sale of consignors’ 
livestock for any purposes other than the payment of lawful 
marketing charges and the remittances of the net proceeds to 
shippers, intermingling funds received by him as proceeds of 
sales of consignors’ livestock with other funds or accounts, 
charging higher and lower rates than those in the applicable 
tariff, issuing incorrect or incomplete accounts of sale, and 
filling orders on commission for buyers from livestock sold on a 
commission basis without disclosing such facts to the parties- -. 10 
Respondent is ordered in this disciplinary proceeding under the 
act to cease and desist from perpetrating the unlawful, unfair, 
unjustly discriminatory and deceptive practices as found, 
determined: and ordered hevein. « .... occ cin veciecusescas 539 
Respondent is ordered to cease and desist from using the unfair, 
unjustly discriminatory and deceptive practice of purchasing 
livestock and failing to make payment for such livestock - _._- 686 
Vionsmiott: G8 AGO... cocci nbalewonns 1136, 1140, 1145, 1150, 1157, 1167 
Respondent and its agents and employees are ordered to cease 
and desist from the practice of purchasing livestock in com- 
merce and failing to pay therefor...........-.-....--..-.-- 
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CEASE AND DESIST—Continued 
Viouations or Act—Continued 
Respondent is ordered in this disciplinary proceeding under the 
act to cease and desist from violations of the act and regula- 
tions issued pursuant thereto as found, determined, and ordered 


Where the order of inquiry charged the respondent with wilful 
violations of various provisions of the act and the respondent 
at the hearing admitted the allegations of fact alleged in the 
order of inquiry and consented to a cease and desist order, 
which was recommended by the Livestock Branch, the re- 
spondent and his corporate successor are ordered to cease and 
desist from destroying their books, records, documents and 
papers, failing to show the names of clearees on their bonds 
and in annual reports, from listing and showing the individual 
dealer transactions of any person as the dealer transactions of 
another, and from engaging in certain unfair and deceptive 
practices 

Violation of act and regulations thereunder 
CEASE AND DESIST ORDER 

Administrative Procedure Act not controlling 
CONSENT ORDER 

Continuation of rates and charges 
CONTRACT OF PURCHASE AND SALE 

Risk or Goops TAKEN INTO BuyeEr’s PossEssION 

Where goods are taken into the buyer’s possession and examina- 
tion is deferred for his convenience until an indefinite time in 
the future, it is a harsh rule if the goods are held to be still the 
property of the seller and at his risk 

CRIMINAL PROSECUTION 
Failure to comply with cease and desist order makes respondent 
liable to, as provided by act 
CUSTOM AND USAGE 
Use of term ‘‘bred ewes” 
DISMISSAL 
CoNSENT OF PARTIES 

Reparation complaint dismissed after complainant informed 
presiding officer that he did not desire to proceed further and 
that the proceeding may be dismissed 

Upon complainant’s request expressed in a letter dated February 
21, 1949, addressed to the Department, that the entire matter 
involved in this proceeding be dropped, the complaint involved 
herein is dismissed 

DIscrPLINARY COMPLAINT 

Since respondent’s letter filed with the hearing clerk states that 
he has surrendered his registration certificate and has 
ceased to operate as a market agency at the Union Stock 
Yards, Chicago, Illinois, and the attorney for the Livestock 
Branch has moved that this proceeding be dismissed without 
prejudice, the proceeding is, accordingly, dismissed 
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DISMISSAL—Continued 
FAILURE TO PrRovE CLAIM 
Where in a reparation proceeding under the act complainants 
claimed an amount of money representing the difference 
between the price at which complainants allege they con- 
tracted to sell two lots of cattle and the amount which they 
received for the cattle when sold at the Union Stock Yards 
at Omaha, Nebraska, by respondent market agency on a 
commission basis, it is held, that since the only issue is as to 
whether respondent purchased the animals through an agent 
or the latter was merely a consignor of the animals in question, 
and complainants having the burden of proof have failed to 
establish their case by a preponderance of the evidence, there 
was no violation of he act on the part of respondent and, 
therefore, the complaint should be dismissed _--__._..._-..-- 
Faiture to SHow VIOLATION oF AcT 
Where complaint alleged that complainant purchased ewes 
from respondent with the understanding that they were 
“bred ewes” but many of the ewes did not produce lambs and 
where it is found to be a custom to refer to ewes which are 
believed to have been bred, as “bred ewes,’ and it is not a 
custom to guarantee that the ewes will produce lambs, and the 
respondent gave no such guarantee, the complaint should be dis- 
missed since there is no allegation of bad faith on the part of 
the respondent nor any evidence of misrepresentations con- 
cerning the animals or that respondent otherwise acted in an 
unjust, unreasonable, or discriminatory manner-------_----- 
Lack oF JURISDICTION 
Complaint dismissed for lack of jurisdiction for the reason that 
alleged violation occurred while animal was in transport-_-_-_-- 
PETITION FOR RECONSIDERATION 
Petition for reconsideration of order awarding reparation dis- 
missed since respondent’s contentions regarding matters of 
discretion had been considered previously__.-----.---------- 
Respondent’s petition for reconsideration of prior order, dis- 
missed, for failure to show cause for modification of said order-- 
Where the prior order of April 15, 1949, in this reparation pro- 
ceeding found that respondent failed to furnish complainant 
with poultry coops in violation of the act but only nominal 
damages were awarded because complainant failed to prove 
actual damage, respondent’s petition to reopen, rehear and 
reargue the proceeding and to reconsider the prior order on the 
grounds that (1) the evidence shows complainant was entitled 
to damages claimed and (2) the prior order failed to order 
respondent to cease and desist from failing to render just, 
reasonable and nondiscriminatory services, is dismissed, since 
respondent’s petition, in connection with the first ground, failed 
to demonstrate wherein the reparation order was erroneous and, 
in connection with the second ground, held, that in a reparation 
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DISMISSAL—Continued 
PETITION FoR RECONSIDERATION—Continued 
proceeding, not controlled by or conducted in accordance with 
sections 5, 7 and 8 of the Administrative Procedure Act, a 
cease and desist order may not be entered 
SETTLEMENT BETWEEN PARTIES 
Upon complainant’s motion to dismiss his complaint for repara- 
tion on the ground that the matter in controversy had been 
settled to his satisfaction and respondent indicating that it had 
no objection of such an order, the complaint herein is dismissed - 
EVIDENCE 
Burden of proof as to existence of agency......-------..---------- 
Failure to render reasonable stockyard services.........-.-...----- 
Weight of, showing unrestricted purchase and sale transaction 
JURISDICTION 
Dismissal of complaint for lack of, for reason that alleged violation 
occurred while animal was in transport 
JURISDICTION OF SECRETARY 
Stockyarp TRANSACTION 
Where a transaction was initiated in the country but was con- 
summated at a posted stockyard, the transaction is held to be 
a stockyard transaction, subject to the jurisdiction of the 
Secretary of Agriculture under the act, 
LICENSES 
SUSPENSION OF 
After the parties filed a stipulation in which respondent admitted 
the allegations of fact alleged in the order of inquiry and agreed 
to the issuance of an order, recommended by complainant, 
suspending respondent’s license and requiring respondent to 
cease and desist from violating the act and the regulations 
thereunder, it is ordered, that respondent shall cease and 
desist from further violating the act and the regulations there- 
under and respondent’s license shall be suspended for a period 
of 90 days, 75 days of which the suspension shall be held in 
abeyance and shall become effective only in the event it is 
found, after an opportunity for a hearing, that respondent 
has violated any provision of the act or of the regulations 
thereunder within 2 years from the date of this order........ 
NOMINAL DAMAGES 
Failure to prove amount of loss sustained as a result of respondent’s 
failure to furnish poultry e00pe.... «6. a cnccccccccccccwonccen 
NOTICE AND PUBLIC PROCEDURE 
SUID cc cele tek Soe bos Een ceca 


NOTICE OF RULE AND PUBLIC PROCEDURE 
When necessary 
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PACKER Page 
Page RESPONDENT HELD AS, WITHIN MEANING OF ACT 
Inasmuch as the respondent was engaged, during the period in- 
volved, in purchasing livestock moving in interstate commerce 
679 and processing such livestock, he is a packer within the meaning 
OP ORME aa 5 hel Soe crdese nse a eS ess ade 689 
PARTNERSHIP 


SUSPENSION OF REGISTRATION 
Individual partner without knowledge of violation of act by 


373 partnership and other partner and without participating in 
profit from such violation not affected by.....--...--------- 366 
1334 RATES AND CHARGES 
167 AUTHORIZATION OF 
1340 Inasmuch as the parties are agreed and no objection has been 


filed, respondents are authorized to assess the charges petitioned 
for and set out herein and, for good cause shown, this order shall 

679 become effective in less than thirty days_....._...--.------- 787 
Inasmuch as the parties are agreed and no objection has been 
filed, the rates and charges for sales of livestock by auction pe- 
titioned for by one of the respondents are authorized and, for 
good cause shown, this order shall become effective in less than 

CUNO CRU8 sg 5 os ccc ceca swessanupuwe ng aneesone teas 788 


517 CONTINUATION OF 
For reasons stated in the order of April 4, 1949, the present rates 


are continued in effect until the effective date of a final deci- 

sion and order in the pending proceeding and this order shall take 

Ceet TANENEE  o - Se e ocn ce ed anenea anes 531 
Inasmuch as the parties are agreed and no increase in rate has been 

petitioned for, the order of December 27, 1945 is continued in 

effect for a period of two years, and, for good cause shown, this 

order shall become effective in less than 30 days__---------- 1342 
Inasmuch as the parties are agreed, respondents are authorized 

to continue to assess the present temporary rates and charges 

as requested in its petition filed on August 24, 1949, such rates 

and charges to continue until and including November 6, 1950, 

and since this order merely continues the present charges, it is 

found that additional notice and public procedure is unneces- 


os On the recommendation of the Production and Marketing 
Administration, the temporary rates prescribed for respond- 
ent in the Supplemental Order of March 16, 1948, are con- 
10 tinued in effect until May 20, 1949, unless otherwise extended 
or modified, and this order shall become effective immediately. 363 
4 Since the parties are agreed and there has been no objection, 
respondent’s petition for a continuation of its rates and charges 
16 for a period of one year, granted, and, for good cause shown, 
this order shall become effective in less than 30 days.-_----.. 169 
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RATES AND CHARGES—Continued 
ConTINUATION oF—Continued 

Since the parties are agreed respondents’ petition filed on May 3, 
1949, amended May 6, 1949, requesting a further continuance 
of their current authorization, granted, and the order of May 
24, 1948, is continued in effect to and including June 30, 1950_ 

Since the parties are agreed the petition of the Livestock Branch 
requesting that the respondents be authorized to continue the 
present charges in effect to and including April 1, 1949, granted, 
in order that the Livestock Branch and the respondents might 
have opportunity to consider the desirability of changes in the 
current rates in the light of statistical data not presently 
available, and this order shall be effective on the sixth day 
following its date of signature 

The order of October 27, 1949, as amended by the order of De- 
cember 20, 1948, is continued in effect for a thirty-day period 
beginning November 2, 1949 

The temporary rates and charges of respondent are continued in 
effect to and including June 30, 1951, and, in conformity with 
section 4 of the Administrative Procedure Act, order is issued 
without notice and public procedure after finding that to be 


unnecessary 
Upon petition by the Livestock Branch, the order of October 27, 


1948, as amended by the order of December 20, 1948, is con- 
tinued in effect to and including November 1, 1950, and for 
good cause shown, this order shall become effective in less than 
thirty days 
INCREASES IN 

Inasmuch as the parties are agreed, the respondent is authorized 
to file a tariff providing for the yardage charges requested in the 
petition filed on May 16, 1949, as amended by the letter received 
August 8, 1949, which amendment eliminates the request for 
increases in the rates on cattle and hogs set forth in paragraph D 
and E in the petition, and, for good cause shown, this order shall 
become effective in less than thirty days 

Inasmuch as the parties are agreed and no interested person has 
objected certain increases in rates requested in respondents’ 
petition as amended are granted, and, for good cause shown, this 
order shall become effective in less than 30 days 

Inasmuch as the parties are agreed and no objection has been 
filed, the order of June 8, 1948, is further modified, so as to 
authorize the increases in yardage charges requested in respond- 
ent’s petition filed on June 16, 1949, and, for good cause shown, 
this order shall become effective in less than thirty days 

Inasmuch as the parties are agreed and no protest has been re- 
ceived, authorization for current rates is extended for a period of 
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INCREASES IN—Continued 


Inasmuch as the parties are agreed and no protest has been re- 
ceived, respondents’ petition providing for rate increases, 
granted, and, for good cause shown, this order shall become 
effective in loan then $0 dave... < 23 on. ss on cen enna css 

Since the parties are agreed and there has been no objection, 
respondents’ petition for increases in temporary rates and 
charges, granted, and, for good cause shown, this order shall 
become effective in less than 30 days_----.---.-------------- 


MopIFICATION OF 


Inasmuch as the parties are agreed and no objection has been filed, 
subject to all the terms and conditions of the stipulation referred 
to herein, the respondents are authorized to file new schedules of 
charges which shall conform to the joint tariff No. 8 referred to 
herein, and, for good cause shown, this order shall become effec- 
tina iv: loan Cnet SGN oe co ein ee etiwaeodadeus 

Inasmuch as parties are agreed and no objection has been filed, the 
order of February 18, 1949 is modified to authorize respondent 
to file another amendment to its Tariff No. 1, and put into effect 
the new rates and charges set out in respondent’s Notice of Peti- 
Wom OF Mages, SOA as on sca aes Coane as 

Inasmuch as parties are agreed and no objection has been filed, 
the order of June 8, 1948 is modified so as to authorize the in- 
crease in yardage charges requested in respondent’s petition of 
May 3, 1949, and as modified to be continued in effect for a 
period of two years following the effective date of this order- - 

Inasmuch as the parties are agreed and no objection has been 
filed, the order of June 17, 1948 is modified and as modified 
continued in effect to and including June 30, 1950_-----_--- 

Inasmuch as parties are agreed and no objection has been filed, 
the provisions of the order of August 21, 1946 are further mod- 
ified and extended as modified for a period of two years, follow- 
ing the effective date of this order_..----..---------------- 

Inasmuch as the parties are agreed and no objection has been 
received, respondent is authorized to assess rates petitioned for, 
and, for good cause shown, this order shall become effective in 
lees Cet OO Gee 2 = on occa cates acess acswnaaeeees 

Inasmuch as the parties are agreed and protests against requested 
increase have been withdrawn, respondent’s petition providing 
for temporary rate increases, granted, and this order shall be- 
come effective 30 days from the date of this decision----- - -- 


REASONABLE STOCKYARD SERVICES 
Failure to safeguard consigned animal as constituting failure to render- 


RECONSIDERATION 
Dipole OF neGGen fits. 222.5 55 beck ods ee wnscd ees xc 676, 680 
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RECON SIDERATION—Continued 
PETITION FOR, DENIED IN PART AND GRANTED IN Part 


Respondent’s request in his petition for reconsideration that the 


order of August 26, 1948, be modified by eliminating from it 
that part which directs the suspension of respondent’s regis- 
tration, not granted, on the ground that an examination of the 
entire record in this proceéding convinces that no change should 
be made in the said decision and order, except with respect to 
the period of suspension previously ordered which is reduced to 


REGISTRATION 
SUSPENSION OF 


Respondent ordered to cease and desist from engaging in the 


business of buying on his own account livestock in interstate 
commerce as a dealer without maintaining a reasonable bond, 
and his registration as a dealer is suspended until such time as 
he complies with bonding provisions of the act and regulations, 
but in no event for a period less than 30 days__------_---_-- 


Where respondent Bratton admitted violating the act by break- 


ing a seal on a stockyard pen containing cattle owned by a 
packing company, removing certain cattle therein, substitut- 
ing cattle of an inferior grade for those removed, and resealing 
the pen with a seal previously purloined from the packing com- 
pany office, it is ordered, that the registration of the partner- 
ship of which Bratton was a partner should be suspended for 
one year and since Bratton was the member of the partnership 
who was responsible for the violation, his right to operate as a 
registrant should also be suspended for one year; but the right 
of Miller, the other partner, to operate as a registrant is not 
affected since Miller was without knowledge of, and did not 
participate in or profit from the violation by Bratton- ------- 


Where respondents where charged in the disciplinary complaint 


with violations of various provisions of the act and the regula- 
tions thereunder by failing to safeguard funds in their custody 
belonging to shippers against dissipation or loss, failing to keep 
such accounts and records as fully and correctly disclose all 
transactions in their business, making false -and fictitious 
accounts of sale, and such violations, admitted by respondents 
were found to be willful and serious, it is ordered, that respond- 
ents’ registration should be suspended for a period of 15 days, 
and respondents, their agents and employees should cease and 
desist from the actions constituting the basis of the complaint 
and shall deposit gross proceeds received from the sale of live- 
stock handled on a commission basis in a bank account desig- 
nated as “Custodial Account for Shippers’ Proceeds,” which 
account shall be drawn on only for the payment of net pro- 
ceeds as may be required to be lawfully paid__..._...-.----- 
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REGISTRATION—Continued Page 
SusPENsION or—Continued 
Where the order of inquiry charged respondent with wilful viola- 
tions of various provisions of the act and the respondent at the 
hearing admitted certain allegations of fact, alleged in the . 
order of inquiry, explained others, and consented to a cease 
and desist order and to a suspension of his registration for a 
period of five days, which was recommended by the Livestock 
Branch, the respondent’s registration is suspended for a period 
of five days, and respondent is ordered to cease and desist from 
destroying his records, from engaging in certain unfair and 
deceptive practices, and from making false entries in his books 
and records and false statements in his annual report_-_------ 1138 
Where the order of inquiry charged respondent with wilful viola- 
tions of various provisions of the act and respondent at the 
hearing admitted the allegations of fact alleged in the order 
of inquiry and consented to a cease and desist order and to a 
suspension of respondent’s registration for a period of fifteen 
days, ten days of which suspension was to be held in abeyance, 
and which was recommended by the Livestock Branch, the 
respondent’s registration is suspended for a period of fifteen 
days, the last ten days of which is held in abeyance and shall 
not become effective unless within two years from the date of 
the order, the respondent shall be found, after.an opportunity 
for hearing, to have again violated the provisions of the act or 
the regulations thereunder, and respondent is ordered to cease 
and desist from destroying his books, records, documents and 
papers, from engaging in certain unfair, unjust and deceptive 
practices, from making false entries in his books and rec- 
ords and false statements in his annual report, from failing 
to render reasonable buying services, from failing to assess 
and collect the rates and charges set out in his tariff, and from 
failing to report correctly to respondent’s principals the names 
of persons from whom livestock was purchased and the prices 
at which such livestock was purchased --_---.-------------- 1160 
Where the order of inquiry charged respondent with wilful 
violations of various provisions of the act and the respondent at 
the hearing admitted the allegations of fact alleged in the order 
of inquiry and consented to a cease and desist order and to & 
suspension of respondent’s registration for a period of five days, 
which was recommended by the Livestock Branch, the respon- 
| dent’s registration is suspended for a period of five days, and 
respondent is ordered to cease and desist from destroying his 
books, records, documents and papers, engaging in certain 
unfair and deceptive practices, and from making false and 
J misleading statements in his annual reports._...-.-....----- 1142 
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REGISTRATION—Continued 
SUSPENSION oF—Continued 


Where the order of inquiry charged the respondents with wilful 
violations of various provisions of the act and the respondents 
filed a stipulation in which they admitted the allegations alleged 
in the order of inquiry and consented to a cease and desist 
order and to @ suspension of respondents’ registration as dealers, 
both as individuals and partners, and to a suspension of respon- 
dents’ registration for a period of fifteen days, which was recom- 
mended by the Livestock Branch, the respondents’ registration 
was suspended for a period of fifteen days, and respondents are 
ordered to cease and desist from operating as dealers either 
individually or as partners, except when registered as required 
by the act, and from engaging in certain unfair and deceptive 
WOOD 8 oo hn ee ee ee re eee cae 

Where the order of inquiry charged respondent with wilful 
violations of various provisions of the act and respondent 
signed a stipulation admitting the allegations of fact alleged in 
the order of inquiry but denying that the violations were 
deliberately committed and consenting to a cease and desist 
order and to a suspension of his registration for a period of five 
days, which was recommended by the Livestock Branch, the 
respondent’s registration is suspended for a period of five days, 
and respondent is ordered to cease and desist from assessing 
and collecting any rates or charges except as contained in his 
tariff, from engaging in certain unfair, unjust and deceptive 
practices and devices, from making false statements in his 
annual reports, from failing to keep such accounts, records 
and memoranda as fully and correctly disclose all transactions 
in his business, and from failing to render reasonable buying 
RIOR ee eee reed ease hese 


SUSPENSION OF, AS DEALER 


Respondent’s registration as a dealer suspended for 15 days 


beginning on the effective date of this order for unlawful, 
unfair, unjustly discriminatory and deceptive practices as 
found, determined, and ordered herein-----.--------------- 


SUSPENSION OF, AS MARKET AGENCY AND DEALER 


Respondent’s registration as a market agency and as a dealer 


suspended for 18 months beginning on the effective date of 
this order for violations of the act and regulations issued 
pursuant thereto, as found, determined, and ordered herein-_- 


REPARATION 
FaILureE TO FurnisH Povuttry Coors 


Unjust, Unreasonable and Discriminatory Practice 
Where in a reparation proceeding complainant proved that 
respondent failed to furnish complainant poultry coops 
after reasonable requests, it is held, that respondent’s 
failure to furnish complainant with poultry coops consti- 
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REPARATION—Continued 
FaILuRE To Furnish Pouttry Coors—Continued 
Unjust, Unreasonable and Discriminatory Practice—Continued 
tutes an unjust, unreasonable and discriminatory prac- 
tice, but since complainant failed to prove the amount of 
damages sustained as a result of such failure, the com- 
plainant should be awarded nomimal damages of $1.00__- 
FaILuRE TO RENDER REASONABLE STOCKYARD SERVICES 
Where complainant claimed reparation for the value of a cow, 
consigned to complainant for sale on a commission basis which 
was “held over” at the stockyard during the night and could 
not be found in the morning, it is held, that respondent failed 
in its duty to render reasonable stockyard services in connec- 
tion with safeguarding the animal and, therefore, complainant 
is entitled to an award of reparation for the loss sustained by it. 
REPARATION COMPLAINT 
Dismissal of, by: consent of partion... << 22. 25 ons cncncneccocususe 
STOCKYARD TRANSACTION 
Transaction initiated in country but consummated at posted stock- 
ME OG ODUM CNIMM D5 os sk onc enwabwaaenawaauas aaa 
SUSPENSION OF LICENSE 
Violation of act and regulations thereunder. _._....-.-.-...------. 
SUSPENSION OF REGISTRATION 
esr Ci RIMM TNE oe 5 Src ona Sadie oe aaoaees 
Unlawful, unfair, unjustly discriminatory and deceptive practices by 


VIOLATION oF ACT BY PARTNERSHIP 
Individual partner without knowledge of violation of act by 
partnership and other partner and without participating in 
profit from such violation not affected by__.--------------- 
Violations of act and regulations thereunder-.-._...-------------- 
| Violations of act by market agency and dealer__.._-_.------------ 
TERMINATION OF PROCEEDING 
WITHDRAWAL OF COMPLAINT 
Inasmuch as complaint is withdrawn by complainant, the pro- 
ceeding herein is terminated without prejudice__......------ 
UNFAIR AND DECEPTIVE PRACTICE AND DEVICE 
| Refusal and failure to respondent to pay for livestock purchased in 
Gonninrsen an constitute 220 ee eo owanennes 
Failing and refusing to pay for livestock purchased---.-.----------- 
UNFAIR PRACTICE 
Charging and collecting higher or lower commission charges for 
services than the charges specified in respondent’s rate schedule- -- - 
Intermingling or confusing proceeds of sale of consignors’ livestock 
with other accounts or funds belonging to the respondent-_--_.-.-.. 
Issuing accounts of sale to consignors of livestock which do not show 
the true names of the persons to whom the livestock consigned for 
NE BE WORN WONG aon 3 en icamencedcosencucsknteseoancawames 
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UNFAIR PRACTICE—Continued 
Using funds received as proceeds of sale of consignors’ livestock in 
such manner as to impair the faithful and prompt accounting there- 
for and the payment thereof due to the owners or consignors or for 
any purposes other than the payment of lawful marketing charges 
and the remittances of net proceeds to shippers. _..........------ 
Using livestock consigned to him for sale on a commission basis in filling 
orders handled on a commission basis without showing on the 
accounts of sale rendered to the consignors that the livestock was 
sold to purchasers for whom the respondent is filling orders on a 
commission basis and without showing on accounts of purchase 
rendered to purchasers that the livestock was purchased out of con- 
signments received by the respondent for sale on a commission basis- 


UNFAIR, UNJUSTLY DISCRIMINATORY AND DECEPTIVE 
PRACTICE 
Purchasing livestock and failing to make payment for such livestock- 
UNJUST, UNREASONABLE AND DISCRIMINATORY PRACTICE 
Failure to furnish poultry coops after reasonable requests. -_...-.-- 


VACATION OF PRIOR ORDER 
Order of September 14, 1948, postponing effective date of suspension 
vacated and suspension order of August 26, 1948, to become effec- 
tive, as modified, with respect to period of suspension, on 30th 
Gay MI GRGe Or This OPO? |. 6 os nos eee snc cnwancanccecen 


VIOLATION OF ACT 
Aiding and abetting in defrauding purchasers of livestock by knowingly 
concealing from such purchasers the true ownership of livestock and 
the fact that employees of such purchasers are realizing piofits from 
I a a aaa ia 
SPiN RIC ANN ee i eel ais 
Assessing and collecting any rates or charges except as contained in 
respondent’s tariff oa file with the Secretary of Agriculture____-_-- 
Breaking seal on stockyard pen containing cattle owned by packing 
IN a oo ee a ee een th alae mciiti anche 
Causing stockyards, in connection with sales of livestock on commis- 
sion, to issue scale tickets which do not show the true names of the 
sellers. or consignors Of Uivestock. o.oo... occ - scene wcce espe nswee sas 
Causing stockyards to issue, in connection with the sale of livestock 
planted by respondent with market agencies, scale tickets which do 
not show the true names of the sellers or consignors of the livestock- 
Charging and collecting greater compensation for services than the 
rates and charges prescribed in his rate schedule__._....-------- 
Dealing in principal’s livestock without informing principal that 
OENIONIG 10 RO ONIN) nk cae enc ammonenewsa xtoaes 
Defrauding purchasers of livestock by whom he is employed as live- 
stock buyer by planting livestock with market agencies for sale 
and causing such market agencies to sell to such purchasers without 
disclosing to the purchasers that the livestock is owned by the re- 
spondent and that he is realizing a profit from such sales_.-__---- 
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VIOLATION OF ACT—Continued Page 


Destroying any books, records, documents or papers which contain, 
explain or modify transactions in respondent’s business, without 
the consent in writing of an authorized representative of the Secre- 
tary Of AgteUbiiioiscds cctersedosnws canes axe 1140, 1145, 1167 
Destroying any books, records, documents or papers which contain, 
explain or modify transactions in the business of respondent or his 
corporate successor, or in the business of clearees of the respondent 
or of his corporate successor without the consent in writing of an 


authorized representative of the Secretary of Agriculture____ __- 1136 
Engaging in any unfair, unjust or deceptive practice or device in 

the manner outlined in findings of fact Nos. 5, 6 and 7 hereof__-_- 157 
Engaging in unfair and deceptive practices as set out in findings of 

Seat. Non. 4 anette ROGOE cs cee bon tcacameawenesbemeses 1150 
Engaging in unfair and deceptive practices as set out in findings of 

font. Noa. 5 ond 6 Rael oot ecscce cee cwddundessaesceeceetd 1140, 1145 
Engaging in unfair, unjust and deceptive practices as set out in this 

COUR. 6s siciheton ans one dews incest eaten asded ba dean 1167 
Engaging in unfair and deceptive practices in the manner set out in 

findings of fact Noa. 4, 5, 6 and 7 hereof... .........-sssseccsase 1136 
Engaging in unfair and deceptive practices prohibited by act and 

regulations promulgated pursuant thereto_.......-------------- 522 
Failing to assess and collect the rates and charges set out in respond- 

ent’s tariff on file with the Secretary of Agriculture__....-..---- 1167 
Failing to disclose his dealer activities in sale and purchase transac- 

tions of hogs consigned to him for sale on a commission basis.... 537 
Failing to furnish purchasers of consigned livestock with true and 

correst .capiee: of stele - TOROS. 65 cones ad os ee Sewedcnadeues 537 
Failing to furnish true and correct copies of scale tickets to purchasers 

of consianed liveshoeRicc <6 35 so 6 wks ens ckacnsscpeawndansa 537 
Failing to keep proper accounts and records._..-----.------------ 881 
Failing to keep records, accounts and memoranda that fully and cor- 

rectly disclose all transactions involved in the business__._.-_---- 537 


Failing to keep such accounts, records, and memorandum as fully and 
correctly disclose all transactions involved in the business of his 
clearees, including the true ownership of the clearees’ business.... 1157 

Failing to remit to owners of livestock consigned to him for sale on a 
commission basis the additional price received from the sale of 
consigned livestock which the respondent took into his own account 
and resold on the same day in one lot at a higher price than that 
weasiéted to: the OWNER... 52 so icc cn encvhcnsennasanndeuuelowsen 537 

Failing to render reasonable buying services_-.....--.------------- 1157 

Failing to render reasonable buying services as required by the act... 1167 

Failing to report correctly to respondent’s principals the names of per- 
sons from whom the respondent purchased livestock for his prin- 
cipals and the prices at which such livestock was purchased_-_-__--... 1167 

Failing to safeguard funds in respondents’ custody.........---.--.- 881 
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VIOLATION OF ACT—Continued 


Failing to show the names of persons whom respondent or his corporate 
successor clears as clearees on clearor’s bond filed with the Secretary 
of Agriculture and in annual reports to be filed with the Secretary of 
Agriculture pursuant to the act and the regulations. __..._..__._- 

Perms to mainte bonds >. 255 22s 22 onesie ncn sn ccece 

Issuing checks in the names of real or fictitious persons and spuriously 
endorsing such checks to disguise deal transactions in connection 
with the purchase, or sale of consigned livestock..........-.._.-- 

Issuing false accounts of sale and incomplete accounts of sale to 
owners and consignors of consigned livestock_..........-.-..---- 

Issuing false billing to purchasers of consigned livestock _._.._.____- 

Listing and showing the individual dealer transactions at the stock- 
yards of any person as the dealer transactions of another- -_---__-__- 

Making false and fictitious accounts of sale-__.......--...--------- 

Making false and misleading statements in his annual reports to be 
filed with the Secretary of Agriculture pursuant to the provisions of 
the act and regulations thereunder... .............-.--.--..--.. 

Making false entries in his books and records and false statements 
in his annual report filed with the Secretary of Agriculture pursuant 
RONG. eo. oboe beds le candabmelaeee cuss cco acoce 

Making false entries in his books and records and false statements in 
his annual report filed with the Secretary of Agriculture pursuant to 
the provisions of the act and regulations thereunder_____-_____--~- 

Making false statements in annual reports to be filed with the Secre- 
tary Or mmenntne: S28 S50 ks Sse seeen Sick eSss ct dscse 

Misrepresenting and misinforming stockyard owners thereby resulting 
in the issuance of scale tickets which do not show the true and 
correct names of consignor, or weight of hogs weighed________-_-_- 

Mutilating and destroying checks without the consent in writing of 

the Director, Livestock Branch, Production and Marketing 
WENN 2s ES EE ee lao cas Se Se ceaeuas 
Operating as a dealer within the meaning of that term as defined in 
act at Indianapolis Stock Yards without being registered as such 
wir pocretary Of Agtioniture. |. =... 25-2324 2-2 te ee ceccced 
Operating as dealers either individually or as partners, except when 
they are registered with the Secretary of Agriculture to so transact 
business and are bonded as required by the act and the regulations - - 
Purchasing livestock and failing to pay therefor_-_.-......-------- 
Purchasing livestock in commerce and failing to pay therefor as 
DME grein rctnciniaimelwiuecucde ween ck ee ameoe nase 
Resealing pen with seal previously purloined from packing company 


Submitting to the Livestock Branch a false, incomplete and mis- 

OE OURUR TONING, 6 ao ok Sat ee wae 
Substituting cattle of inferior grade for those removed_-..___.-_----- 
Unauthorized removal of certain cattle................----------- 
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VIOLATION OF ACT—Continued Page 
Using funds in custodial account for shippers’ proceeds to pay for live- 
stock purchased by respondent for its own account and from making 
such use of proceeds of sale as endanger faithful and prompt account- 


BG ing for and payment of such portion thers. f as may be due owner or 
9 CONMIE C0 TOUR sono slo ch vin negro Sl acen tea enee eee 522 
WILFULNESS 
VIOLATION oF Act KNOWINGLY AND ConsciousLy CoMMITTED 
7 The meaning of term “wilfulness’”’ when applied to violations of 


law varies according to the particular circumstances involved 
7 and where violations of the act were found to have been know- 
7 ingly and consciously committed, they were held to be wilful 
WienenONS Soe AOS oo! De de eek ee ee ee 517 
6 WORDS AND PHRASES 
L isd pv inet cee At os Jee a a 522 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Diversions CoNsTITUTING 
{ Diversion orders placed on a car of onions by the buyer constitute 
E RODMAN oo tei ood a ste wo ainiie thats ou eakeaee 557 
EXERCISE OF DOMINION OVER COMMODITY 
Where a buyer diverted a car of Mexican tomatoes to Chicago 
for payment of custom duties, unloaded the tomatoes at desti- 
nation in New York, but later rejected the produce, held, that 
the exercise of dominion over the tomatoes on two occasions 
constituted an acceptance thereof, and respondent’s subsequent 


rejection was without reasonable cause, in violation of the act.. 178 
Failure to give notice of rejection as constituting. _........._------ 271 
Purchaser not required to accept part performance of contract of 

DUPGDERS CUO CO... eadiode wos = nk os ans hte eakancaes 970 


Un oapinG Berore Notice or BREACH 
Where buyer unloaded the produce before giving notice that it 
failed to meet contract requirements, it is held, that buyer 


ROG TERE I ook. ok cc nceswacassaeuwonneaneesas 754 
ACCORD AND SATISFACTION 
Dinasinadl: of ocmplaint DANNG G0. 5 5 ic. oe nn denn sn eewensiacas 600 
PRM ADIN oii is eco ie tawdiade oiceesnaaweNennens 717 
ACCOUNTING 


Circumstances showing respondent was under no obligation to render 
an accounting to complainant for profits made on resale of com- 


WOM oa cna o ncmeaneaeesceunscn as sae aa eee 46 
ACTION 
Failure to obtain license not bar to prosecution of cause of._...-.-.-.- 1357 
ADMISSIONS 
Effect of, by buyer of good condition of produce__.............---- 1034 
AFFIDAVITS 


Tee’ OF Tass 66 Ces, BF ONIN. 6. oon i ccsdecde Sdacnceee 311 
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AMENDMENT Page 
Prior order amended to state correct amount of reparation awarded 
complainant against respondent_-......-.-.---------------- 315, 1059 
ASSIGNMENT OF CLAIM 
ye Ot CIO RNY oa iin ons he eccccnndencewnsesunn 33 
AUTOMOBILE 
Claim for award of reparation for use of, in joint venture, not war- 
aa wah ch ech ee ca ocala eh ama e Ri gs 795 
BANKRUPTCY 
“ Diseretion of agency to grant stay of reparation proceeding to re- 
RNIN og bs i ae pe eaasneahatewecoun 191 
Dismissal of complaint because of discharge in-_......----------.. 1361 


Errect or Stay or AcTION BY REFEREE AGAINST INDIVIDUAL PaRT- 
NER UPON CLAIM AGAINST PARTNERSHIP 

Where complainant requested after hearing that any award of 
reparation should be issued against one partner of respondent— 
partnership because referee in bankruptcy of other partner 
issued order staying action by complainant to collect, held, that 

the complaint is against the partnership and status of indi- 
vidual partners is not involved and, therefore, the order is 


issued against respondent-partnership-.._.......----------- 1032 
BITTER PIT 
Official notice taken of studies made by Department that term, 
Geamioues Conse OF Geld Griein: 8. 5 5 5 ooo ck seeecsdcesascecse 399 
BREACH OF CONTRACT 
Failure to divert rolling carload of celery as constituting..........-- 820 


BREACH OF WARRANTY 
DEFENSE OF, PERMISSIBLE IN F. O. B. AccEPTANCE FINAL SALE 
A buyer who had purchased tomatoes on an f. o. b. acceptance 
final basis is entitled to maintain the defense of breach of 
warranty where it did not reject the shipment, and may set off 
against the contract purchase price any damages sustained on 


account of the breach of warranty-.--...-.-------------.- 718 
Failure to deliver commodity in suitable shipping condition__--_-_-- 289 
Failure to sustain burden of proof as to__..--.------------------- 908 


MEASURE OF DAMAGES FOR 
Where buyer seeks damages for breach of warranty based on the 
difference between the market value of potatoes at the time of 
delivery if they had been as warranted and the net proceeds of 
a resale made six days after delivery, held, that a resale may be 
evidence of market value of produce received, but it is not 
conclusive and that the evidence indicates the net proceeds are 


not representative of the market value__._....-.----------- 1299 
BROKERAGE FEE 
Failure to pay as constituting violation of act.............-------- 1387 
CARRIER 


Effect of buyer’s failure to give notice of rejection to........----.-- 313 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
COMPLAINT FOR REPARATION Page 
CoMPLAINANT AS INTERESTED Party TO FILE 
Where respondent contends complainant was officer of corpora- 
tion at time of transaction and hence not “interested party” 
entitled to file reparation complaint, held, that complainant 
was a proper party because respondent contracted with com- 
plainant as individual and evidence also shows complainant 
severed connections with corporation prior to the transaction- 


CONDONATION 
Respondent’s financial difficulties as not condoning its violations 


CONSTITUTIONAL LAW 
Power of administrative body to determine constitutionality of 
UMN 2 i ace oe oa ye eodon aaeuee 929, 936, 943, 950, 958 
CONTRACT OF PURCHASE AND SALE 
Acceptance by act of offer of modification of........-..----------- 
Breach of, because of failure to divert rolling carload of celery_------ 
Breach of, because U. S. No. 2 tomatoes “‘packed by Post Produce 
Company”, were delivered labeled to indicate they were not a 
product of the Post Produce Company --.-----.---------------- 


BREACH OF WARRANTY 
Where complainant alleged that it purchased from respondent a 


car of lettuce to contain all size 4 dozen, and respondent con- 
tended that the car contained all 4’s, except 50 to 75 crates of 
5’s, and that complainant was informed of the contents and 
agreed to purchase the shipment as thus constituted, but 
complainant’s customer rejected the shipment (after selling 
about 50 crates) because the car contained size 5’s, whereupon 
complainant resold the lettuce and brought suit for damages, it 
is held, that the documentary evidence and conduct of the 
complainant support complainant’s theory of the transaction 
and that respondent breached the contract by failing to deliver 
lettuce conforming to the terms of the contract as to size, and 
thereby violated section 2 of the act. -.......-------------- 
Burden of proof as to compliance with requirements of__-_---------- 
Buyer’s REMEDIES FOR FAILURE OF PropucE TO MEET REQUIRE- 


975 
220 


MENTS OF 
In a delivered sale, where the potatoes tendered failed to grade 


U. S. No. 1, Size B, as specified in the contract, buyer could 
either reject the shipment or accept it and make a claim for 
damages for the shipper’s breach of the contract_-.-..-.------ 
DIsMISSAL OF COMPLAINT FOR FAILURE TO COMPLY WITH TERMS OF 
Dismissal of complaint for reparation for failure to comply with 
terms of contract based on f. o. b. inspection and acceptance 
final, subject buyer’s approval wired government inspection - - - 
Effect of acceptance and delivery upon consummation of _-_-------- 
Effect of buyer’s failure to make objection relative to meeting grade 
WINE... a a occcccamnh acm aca weassaneayaee aaa eee eee 
Wiaeeat GF oaks OIG? theeCtiOe. Co. 5 oo cnn nnn cc wecececccnens 33 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONTRACT OF PURCHASE AND SALE—Continued 
EFrrect OF SHIPMENT FROM LocaTION OTHER THAN THAT SPECIFIED 
IN CONTRACT 

Where a contract of purchase and sale called for cars of prunes to 

be shipped from Freewater, Oregon, and the prunes were re- 
jected by the purchaser’s customers because they were shipped 

from Walla Walla, Washington, or vicinity, and the purchaser 

sued for loss of profit for this alleged breach of contract on the 

part of the shipper, held, that since the record shows that 
Walla Walla, Washington, is only 10 miles from Freewater, 
Oregon, shipment from Walla Walla is substantial compliance 

with the contract providing for shipment from Freewater, 


Facts Disctosinc Mutuat REscIssION OF 
Where seller, after complaint, agreed to take back defective goods 
without making it clear to buyer he was receiving them merely 
to dispose of them on account of buyer to mitigate damages and 
without making it clear that he was not assenting to a rescis- 
sion, the normal inference from taking the goods back and 
resuming dominion over them is assent to rescission and the 
CeDneD GT Te CHIMINEL BONES 2 = 5 oo ein een eccccnccn 
Facts showing assent to rescission of__...--.--.-------------- 
Failure to deliver in accordance with terms of contract because of 
lack of suitable shipping condition. ~.-_.....-.-------------- 
Failure to establish meeting of minds. -.-...------.---------- 
MIS BR NRO 5h ss ec orden we scnccncewss 
FaILurE TO Prove Express BREACH OF WARRANTY 
Where complainant-buyer alleged that respondent-seller shipped 
a kind, quality and grade of frozen caulifiower inferior to that 
called for by the contract and that the cauliflower was un- 
merchantable, but respondent denied that it delivered cauliflower 
inferior to that called for by the contract, and the memorandum 
of sale specified merely ‘‘% car 36/10 oz. frozen cauliflower $2.05 
dozen,”’ it is held, that the cauliflower delivered met the express 
RCTIND OE Baie OI oon a etn ececetecansencsan 
Purchaser not required to accept part performance of.....----- 
REPUDIATION OF INSTALLMENT AGREEMENT JUSTIFIED 
Where respondent-seller contended complainant-buyer waived the 
right to repudiate 36-car contract for fruit by accepting and 
selling first 6 carloads which were defective, by agreeing to 
reduce the number of cars to be shipped, and by accepting 
settlement on three cars, held, that although complainant was 
willing to proceed with the contract after receipt of 6 carloads 
upon assurance by respondent that the remaining carloads 
would meet contract specifications, complainant did not waive 
his right to repudiate the contract as to future shipments 
since the next two carloads shipped were also defective. -_---- 
Repudiation of, justified on ground that commodity which complainant 
was obliged to accept under f. 0. b. acceptance final basis was not 
in top quality as required by contract...........--------------- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONTRACT OF PURCHASE AND SALE—Continued 


SALE BY SAMPLE 


Where written evidence of oral contract contained no descriptive 


terms and existence of sales agreement depended entirely upon 
purchaser’s examination of sample barrel of straight frozen red 
raspberries, and parties so understood, held, sale was by 
SOINDNO OUI 3.25 3 sn Sccaxsinswacasasacaaesseteeaanaae 


NR No 5 on ie hc eas ns sta cada abbeteia eae waite al 


COUNTERCLAIM 


Cuaim CovERING ExtTRINsIc TRANSACTION PERMISSIBLE IN 


A counterclaim may be filed covering a tranasction extrinsic to 


the transaction originally complained of_......-...--.------ 


Claim for handling of carrots sustained__..............--.---.---- 
DET BR iene ie bes ba ieee 706, 914 


Counterclaim dismissed since it was not filed, as provided by the 


act, within 9 months after the cause of action accrued, but 
under the doctrine of recoupment the amount claimed by 
respondent allowed to the extent that if offsets the amount due 
CODUIIRTBOIN  Gn  cen oneae ee wnsussa deen topes 


Where respondent counterclaimed for a loss sustained in connec- 


tion with a purchase of two carloads of potatoes allegedly 
represented by complainant as grade U. S. Commercial, held, 
that since complainant made no representations as to the grade 
of the potatoes, and respondent’s buying agent inspected the 
potatoes and purchased them on the basis of inspection and 
acceptance on track, the claim of respondent should be dis- 


Diemiseal of, ty consent OF WARUNG: « - 3.656 ses sce scceeaswncses 
DIsMISSAL OF, FOR FAILURE TO PROVE SPEcIAL DAMAGES 


Where respondent filed a counterclaim based upon loss of profit 


of a resale because of a breach of warranty, the buyer must 
prove that special damages were within the contemplation of 
the parties, which, in turn, requires proof that the seller en- 
tered into the contract in controversy with knowledge of the 
terms of a contract of resale or with knowledge that a replace- 
ment purchase to fulfill the resale contract could not be made 
in the event of a breach and, having failed to prove special 
damages in accordance with these principles, the counterclaim 
Ti ON a a a at are oid cea im mide ete mete a ates 


Limitation pevid OOt GN OCtINE 5 once acnciwease wens uncmnences 


COURT DECISION FOLLOWED IN AGRICULTURE DECISIONS 


L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 F. (2d) 276 (1948), 
7 A. D. 421, as amended by supplemental decision in 169 F. (2d) 
me CLO. os ERO Gas OS. ac dona atudae dos causuauee oa 

The LeRoy Dyal Co., Inc. v. Charles R. Allen, 162 F. (2d) 152 (1947), 
6 A. D. 490; L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 
F. (2d) 276 (1948), 7 A. D. 421, as amended by supplemental deci- 
sion ia 160 FE. Ga) 60 (1948). 7 A. Di GO vs cn cccccntnenuncesses 


CUSTOM AND USAGE 


Custom of trade in shipping Jonathan apples. -_-_.-..-.--.------- 
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CUSTOMS DUTIES Page 
Liability of principal for, paid by agent.........--.--.-..-.-.---- 751 
DAMAGES 


ALLEGED Loss or Profit rrom REsALE, Not ALLOWED 
Damages for failure to deliver, based on loss of profit from re- 
sale, not allowed where seller was not informed of resale when 
contract in question was negotiated_..........-..--.---.--- 1347 
Eoeelof implied wartemty ...... ..s0 2 nok ashes ni cecsc scl cu 1287 
Breach OF WARRANTY 
General damages for a breach of warranty are based upon the 
difference between the market value of the goods actually 
delivered and the value they would have had if they had con- 
formdd to the wenmanty... == 222. foes c nos sci ce aceeccne 615 
General damages for breach of warranty are measured by the 
difference between the market value of the produce actually 
delivered and the market value of produce meeting contract 


rN re ee ea eke enw 718 
Complainant not entitled to return of deposit since it requested that 
carload be sold elsewhere because of market decline. _._...--_--- 399 


DIvERSION AFTER REJECTION TO REDuUcE Loss 
A buyer who rejects a shipment cannot complain of diversion of 
shipment to another market where it appears shipment was 
Seweren ee Merb aeen ss. ohooh o se ee eee ane 68 
Facts Fa1,tine To SHow 
Damages will not be allowed where the evidence does not show 
the loss suffered was due to the facts the celery delivered was of 
omalier sises: than eareed upon... os 22 éccs esc enccncee 728 
Loss or Prorits 
In order to recover loss of expected profits as special damages the 
buyer must show that such damages were within the contempla- 
tion of the parties, which in turn requires proof that the seller 
entered into the contract in controversy with knowledge of the 
terms of the contract of resale and with knowledge that a replace- 
ment purchase to fulfill the resale contract could not be made 
Ri thie Oven ReneS oo 3a oe 8 617, 718 
Where complainant breached an agreement to sell tomatoes 
“packed by Post Produce Company”, and, because of this 
breach, respondent was unable to fill a pre-existing contract to 
sell the tomatoes to another dealer, held, that respondent’s loss 
of profits on its resale contract of the tomatoes does not repre- 
sent the entire loss suffered by it since it was forced to make 
other disposition of the produce on a falling market_-_-..---- 890 
Where it is shown that complainant failed to deliver tomatoes 
‘packed by Post Produce Company’’, and that it was on notice 
that respondent had resold the tomatoes to another dealer, 
held, respondent suffered special damages based upon the dif- 
ference between the contract price in its resale contract and 
the reasonable market value of the tomatoes upon the date the 
defect was, or should have been discovered by respondent... 891 
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DAMAGES—Continued 


MEASURE OF 
Where complainant-seller brought an action for the contract pur- 


chase price of a truckload of beans and the record shows that 
complainant failed to deliver to respondent-buyer beans that 
were in suitable shipping condition under the f. o. b. contract 
of purchase and sale, it is held, that buyer is not liable for the 
contract price, but having retained possession of the goods he 
must pay to seller the contract price less the difference between 
the value of the beans that should have been delivered and their 
Webind Ga SOGGY COUNIIIG naan 6 See nas Ricco ctecuus 
MEASURE oF, BasED ON— 
amount of purchase price, less a deduction to respondent for 
doletts ia past GP enINMONE s «2 60sec cca cco ceececsesecacaen 


Viveaily GF WeNEIA oss 2s see nck eo ckewcdeuceawees 
breach of warranty which is the difference between value of com- 
modity delivered and value of commodity that should have 


Wen GOIN os oc occ eat betecessecceealaccasecuawewe 
commissions which would have been earned in reselling carloads-- 
difference between contract price and amount realized on resale 
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287 


271 
605 


1274 
450 


63, 71, 175, 


203, 275, 384, 578, 742, 807, 823, 1008, 1026, 1194, 1300, 1357 


difference between value of apples as warranted and those ac- 
tually received in shipment which have 50 percent Bitter Pit-- 


failure to repay accommodation advance on carloads never shipped_ 


faiiie: 6 GeuNel PRONOUNS asic cn ccndondatuncacceeteseneaes 
loss sustained in purchasing replacement shipment-_------------ 
MEASURE OF, FOR FAILURE TO DELIVER 
Measure of damages, in case of failure to deliver, is difference 
between contract price and market or current price at time 
delivery should have been made-_-....-...-.-..------------ 
MEASURE or, WHERE Buyer Accepts Goops 
For breach of warranty, where the buyer has accepted the goods, 
the measure of damages is the difference between the value of the 
goods at the time of delivery to the buyer and the value the 
goods would have had if they had met contract specifications- - 
Where buyer accepts goods which do not meet contract require- 
ments, the measure of damages is the difference between the 
value of goods meeting contract requirements and the value 
OF the @00Gs SOUIAILY CONVOIEG. «<n nccccsncneccasiccununce 
Proper basis for, as result of breach of contract of purchase and sale- - 


REASONABLE CHARGE FOR CARE AND Custopy or COMMODITY 
Where evidence shows that complainant delivered goods in ac- 
cordance with the terms of the contract, held, it is entitled to 
recover a reasonable charge for the care and custody of the 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DEFAULT 


Page 


Admission of facts alleged in complaint by-_---- 24, 37, 39, 60, 203, 206, 213, 


215, 217, 219, 271, 278, 282, 284, 286, 304, 318, 320, 322, 380, 
382, 384, 386, 431, 441, 448, 452, 569, 591, 635, 698, 824, 829, 
830, 833, 835, 882, 889, 900, 902, 903, 905, 1019, 1029, 1045, 
1057, 1065, 1177, 1179, 1183, 1191, 1197, 1199, 1201, 1203, 
1205, 1207, 1209, 1258, 1291, 1293, 1302, 1345, 1347, 1354, 
1362, 1364, 1367, 1369, 1371, 1374, 1377, 1379, 1392, 1398, 1400, 
1403. 

Waiver of oral hearing by.. 24, 37, 39, 60, 203, 206, 213, 215, 217, 219, 271, 
278, 282, 284, 286, 304, 318, 320, 322, 380, 382, 384, 386, 431, 
441, 448, 452, 569, 591, 635, 698, 824, 829, 830, 833, 835, 882, 
889, 900, 902, 903, 905, 1019, 1029, 1045, 1057, 1065, 1177, 


1179, 1183, 1191, 1197, 1199, 1201, 1203, 1205, 1207, 
1258, 1291, 1298, 1302, 1345, 1347, 1354, 1362, 1364, 
1369, 1371, 1374, 1377, 13879, 1392, 1398, 1400, 1403. 
DELIVERED SALE 
PURINA CNN oe a es oa a ea ene ee a oe 
TIME oF TENDER 
In a delivered sale of potatoes, where the shipment arrived on 
Friday, a legal holiday, the next business day being Monday, 
and there was no evidence that buyer actually received notice 
of arrival until Monday, held, that the potatoes were tendered 
Corconuery On teeters. 2 oe Sees ee el sree see 
DELIVERY AND ACCEPTANCE 
Diversion orders on a car of onions placed by the buyer constitute 
ON iis in cei is ence I Tp nk chi ha cr clap as Meats 


DEPOSIT ON PURCHASE OF COMMODITY 
Complainant not entitled to, since it requested that carload be sold 
elsewhere because of market decline.__..._---...---.---------- 


DISMISSAL 
ACCORD AND SATISFACTION 
Where complainant sold bananas to respondent for $551.50 and 
thereafter the parties disagreed as to the quality of the bananas 
and where respondent alleged and proved that complainant ac- 
cepted the sum of $328.96 in full settlement of the purchase 
price of the bananas, held, the payment constituted an accord 
and satisfaction which discharged the obligation arising out 
Dt BO RRO hei on ckanen deecadc ese ses tamaneaes 
AGREEMENT BETWEEN PARTIES 
The complaint is dismissed upon agreement between the parties 
PO NGGCO tO the POpOTUMent. 2... 6.62.2 one cscs ccessce 
Counterclaim dismissed for failure to file it within limitation period - - 
Counterclaim for loss sustained in connection with purchase of, on 
iia Ss. AE Oe um obe se beads esdeck-sus 
DiscHARGE IN BANKRUPTCY 
Where respondent was discharged in bankruptcy and com- 
plainant indicated that in view of the bankruptcy proceeding 
there would be no object in continuing with the balance of its 
claim before the Department, the complaint is dismissed -_ - 
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DISMISSAL—Continued 
FaiLurE TO Comply WITH REQUIREMENTS OF STATUTE OF FRAUDS 
Where parties entered into an oral agreement for the purchase and 
sale of a carload of cauliflower and the only documentary 
evidence consisted of an invoice which was not signed by 
either respondent and the telegram rejecting the shipment 
failed to mention the price at which the cauliflower was pur- 
chased, held, that the agreement of purchase and sale did not 
meet the requirements of the Illinois statute of frauds and, 
therefore, the complaint should be dismissed____.__.___--_-- 
FAILURE TO CoMPLY WITH STATUTE OF FRAUDS 
In a proceeding for reparation based on respondent’s refusal to 
accept a carload shipment of cantaloups, where respondent 
pleaded the statute of frauds and the evidence failed to establish 
that a note or memorandum of the sale was signed by respondent 
or its agent, or that respondent made any payment to com- 
plainant, or that respondent accepted and actually received 
any portion of the cantaloups, held, the contract is unen- 
forceable because of the statute of frauds._.......-.-------- 
FAILURE TO ComPLy witH TERMS OF CONTRACT 
Where complainant contended that respondent agreed to accept 
five carloads of apples contracted for on basis f. 0. b. inspection 
acceptance final, subject buyer’s approval wired Government 
inspection, but subsequently refused to take them, held, that 
under the terms of the contract respondent was not bound 
until its approval of the wired Government certificates; 
that respondent, without acting capriciously and arbitrarily, 
disapproved of the quality and condition as disclosed by the 
certificates in the honest belief that they were not suitable for 
the purpose intended, that respondent did not agree to take the 
apples thereafter and that, therefore, the complaint should be 
MINI cic Sse ia en ac ch dl ict Schnee aaa 
AGREEMENT OF PAYMENT OF PRICE IN CONTROVERSY 
Where complainant requested an award of reparation for the pur- 
chase price of a carload of potatoes sold to respondent and at 
the oral hearing the parties agreed that respondent had paid the 
full purchase price to complainant, held, that the complaint 
GE OR To nee toes a enomaenedadaed dew 
BreacH OF WARRANTY 
Where complainant failed to prove extent of damage sustained 
from breach of warranty of brand and size of tomatoes, the 
complaint should be.disminsed....... .... 05 sccseceascane-e 
BREACH OF WARRANTY AS TO MiniMUM GRADE 
Where the contract of purchase and sale called for lettuce grading 
“at least 80% U.S. No. 1,” and the lettuce shipped by com- 
plainant-seller to respondent-buyer contained an average of 
22% defects, whereupon buyer rejected the lettuce as not being 
in compliance with the terms of the agreement, it is held, in a suit 
by the seller for damages in which unlawful rejection was al- 
leged, that the term “at least 80% U.S. No. 1” sets a definite 
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minimum grade which must be met and anything less than this 
minimum is not in compliance with the warranty made by the 
seller, that respondent’s rejection of the shipment was not with- 
out reasonable cause, and that the complaint should be dis- 


Cuaims OF PARTIES OFFSET 


Where complainant contracted to sell respondent 36 carloads of 
Buddy Brand grapefruit and oranges on an f. o. b. acceptance 
final basis and respondent accepted the fruit in the first ship- 
ments of 8 carloads under protest because of inferior condition 
of the fruit and refused the next shipments of 4 carloads and 
also repudiated the contract as to the remaining 24 carloads, it 
is held, in an action by complainant for damages for breach of 
contract, that respondent’s repudiation of the contract was jus- 
tified on the ground that the fruit which complainant was 
obliged to accept under f. o. b. acceptance final basis was not 
top quality as required by the contract, that respondent had no 
right to reject the 4 carloads under acceptance final contract, 
but respondent is entitled to recoup on its loss sustained on the 
first 8 carloads and for deposits paid by it to complainant in 
connection with the carloads not shipped only to the extent that 
it offsets complainant’s damages on the 4 carloads rejected, and 
since the claims of the parties offset one another the complaint 
PETG ANN oo oa ios ee Se ne Sacweccwecnn 


FaiLurE To DELIVER IN ACCORDANCE WITH CONTRACT 


Where complainant sought to recover balance of purchase price 
of onions sold to respondent and the latter counterclaimed on 
the ground that the produce delivered was not in accordance 
with the terms of the contract, held, that complainant failed to 
deliver onions of the size specified, that it assented to a rescission 
of the contract and a resale of the onions resulting in a loss to 
respondent and, therefore, the complaint should be dismissed _ 


FaIturE To DELIVER Goops oF MERCHANTABLE QUALITY 


Since potatoes affected with late blight disease may appear to be 
sound upon inspection but thereafter deteriorate so rapidly as 
to be unmerchantable, and the evidence justifies a conclusion 
that the potatoes delivered by complainant to respondent had 
no commercial value because affected with the late blight dis- 
ease, it is held, that respondent’s refusal to pay the balance 
of the purchase price was not in violation of the act and, 
therefore, the complaint should be dismissed_--.....-...---- 


FarILurE To EstaBLisH BREACH OF CONTRACT 


Where complainant-purchaser alleged that respondent-seller, in 
making delivery of straight pack frozen red raspberries, 
breached an express warranty as defined in section 12, and 
breached the implied warranties as contained in sections 14, 
15, and 16 of the Uniform Sales Act, but where the evidence 
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BREACH OF WARRANTY AS TO Minimum GrapE—Continued 
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DISMISSAL—Continued 


FaILureE To EstasuisH Breacu or Contract—Continued 
shows that the sale was a sale by sample only and the evidence 
further shows that the bulk of the goods corresponded with the 
sample, held, that no breach of the contract or violation of the 
act has been established, and the complaint should be dis- 
MONON oe coe toon Ue ania macnn are se ete ees 
FAILURE TO EstTaBLisH BREACH OF WARRANTY 
Where complainant purchased from respondent a carload of grapes 
of a particular brand but the grapes delivered were not of the 
brand agreed upon, the complainant cannot recover damages 
in the absence of evidence as to the significance of the brands 
and that damages arose from the breach of warranty as to the 
brand specified in the contract and, therefore, the complaint 
should be Cismiineed..c <2 jase 5 ates ew een 
FaILuRE TO EsTaBLisH WARRANTY 
Where agent was instructed to purchase good lettuce and pur- 
chased after personal inspection or full opportunity for such 
inspection, there is no warranty of quality or condition and no 
implied warranty of suitable shipping condition_.._.---_-~-- 
FAILURE TO FILE COMPLAINT WITHIN LIMITATION PERIOD 
Where two respondents named in the formal complaint were not 
complained against within nine months after the cause of action 
accrued as provided in the act, held, the complaint as to them 
must be dismissed for lack of jurisdiction to entertain the suit 
ley thie Bobteitte. 22. 550s boo Se a ee ease 
FatLurE To Get SERVICE ON RESPONDENT 
Complaint dismissed on consent of complainant after learning of 
failure to secure service on respondent. -.-.---.-------------- 
FaILurE TO MEET ContTRACT REQUIREMENTS 
Complaint dismissed where the facts show complainant delivered 
a carload of Texas tomatoes which did not grade U. 8S. No. 1 on 
arrival at destination and, therefore, did not meet contract re- 
quirements and consequently respondent lawfully rejected the 
CONN Sos. oe acne ee cedunne eacnaaens aan cate 
FaILuRE TO MEET REQUIREMENTS OF STATUTE OF FRAUDS 
Where parties orally agreed to a contract of purchase and sale of 
cantaloups but the contract price was more than $500, and 
there was no acceptance of the cantaloups or any part thereof, 
no payment or any part thereof was made, and there was no 
writing of the contract signed by the party to be charged, held, 
the statute of frauds was a good defense, and the complaint 
SNOUIG le GUANO. 7. oo ono oe enw eenacadendsenaaee 
FaILuRE To OrrerR Proor In Support or CLAIM 
Where complainant failed to attend the hearing or submit testi- 
mony by depositions and the report of investigation did not 
contain sufficient proof to support the material allegations of 
the complaint which were denied by respondent’s witnesses at 
the hearing, the complaint is dismissed___....-.------------ 
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DISMISSAL—Continued 
FaiturE To Pay PurcuasE Price JUSTIFIED 


Where the evidence shows that the parties entered into a con- 


tract for the sale of two truckloads of bananas by complainant 
to respondent with a guarantee that the bananas arrive green at 
destination, and it was shown that the bananas did not arrive 
green and, therefore, the shipments were rejected by respon- 
dent, held, that the complaint filed by complainant-seller to 
recover the purchase price of the produce should be dismissed _ - 


FAILURE TO PROVE ALLEGATIONS OF COMPLAINT 


Where complainant alleged losses sustained on sales of produce 


handled on joint account with respondent but failed to submit 
proof of dumping or sales made, it is held, that the proof of loss 
is inadequate and complaint should be dismissed -_ -___..___-_- 


FaILurRE To Prove Binpina CONTRACT 


Where complainant’s sales agent negotiated through a broker in 


effort to sell frozen prunes to respondent who signed a contract 
to purchase the prunes and thereafter requested the broker to 
cancel it because sugar was not available for processing, but 
complainant subsequently to the cancellation of the contract 
signed it without knowledge of the request for cancellation made 
to its agent, it is held, that complainant has failed to prove that 
a binding contract was entered into by the parties and, there- 
fore, the complaint should be dismissed___......-....------- 


FAILURE TO Prove BREACH OF CONTRACT 


Where complainant contends potatoes purchased from respondent 


on delivered basis were not up to grades warranted because of 
percentage of decay found on arrival at point three days after 
diversion by complainant from destination named in contract, 
held, evidence insufficient to show that potatoes were not of 
grades warranted at destination named, where potatoes were 
“early” variety, the shipment occurred in midsummer and car 
was not re-iced after diversion, and complaint should be dis- 


Where complainant sought damages on the ground that the 


packages of frozen fancy peas which complainant purchased 
from respondent and paid therefor, were of inferior quality 
and not of proper weight, held, that the peas were in accord- 
ance with the contract at the time of delivery, that complainant 
failed to give notice of any breach within 10 days after delivery 
as required by the contract, and that, therefore, the complaint 
NINE WN roi a Rs a Sas 


FarLurE TO Prove BreacH oF WARRANTY 

Where respondent contracted to sell to complainant on f. o. b. 
basis two carloads of tomatoes grading U. S. No. 1 and free 
from rain damage and complainant paid the purchase price but 
alleged a breach of the warranty against rain damage and re- 
sulting damages, held, that complainant failed to show that the 
tomatoes were damaged by rain at shipping point and, since 
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hee DISMISSAL—Continued Page 
FaliLuRE TO Prove BREACH OF WARRANTY—Continued 
the tomatoes were U.S. No. 1 grade at that point and were not 
abnormally deteriorated when received, the complaint should 
Ti IOINGONE 5 85 ir ten hcrnt wee aE cee See rie ee 1046 
FAILURE TO PrRovE BroKEr’s Lack or DiscHARGE or Duty 
Where the evidence indicated that no valid agreement was ever 
reached by complainant and respondent Kerzner for the pur- 
8 chase and sale of a carload of celery, which transaction was 
negotiated by respondent-broker Cross, but the evidence failed 
to show that this was due to the fault of the broker, it is held, 
that since complainant failed to prove that the broker did not 
discharge some act or duty required of him under the act, the 
complaint as to respondent-broker should be dismissed_- - - - -- 48 


FAILURE TO PRovE CAUSE OF ACTION 

Where the evidence of record strongly indicates that the com- 
plainant contracted, through a broker, to ship certain carrots to 
respondent, to be purchased by respondent at an agreed price, 
after inspection, if the tops were in good green condition, and if 
the tops were not in good green condition upon arrival, respond- 
ent would sell the carrots for complainant’s account as broker, 
but complainant contends that the transaction was an outright 
sale to respondent and sued for the alleged contract price of the 
carrots, it is held, that complainant has failed to prove a cause 
of action against respondent and the complaint should be dis- 
missed and it is further held that, complainant violated §2 of the 
act in failing to pay the respondent amounts shown to be due 
the latter as a result of respondent’s handling of the carrots for 
complainant’s account under the agreement existing between 
the parties, and that respondent should be awarded reparation 
under its counterclaim interposed after the filing of the original 
eompmleint WOR. 3oncnadenaanoddik au jhavemasawaapti ened 24 


FAaILuRE TO Prove Commopity Was or Goop QUALITY 
Where complainant sold to respondent a truckload of bananas 
represented to be good quality, good grade, green Guatemala 
bananas which respondent rejected at destination and ship- 
ment was thereafter resold in another market at a loss to com- 
plainant, it is held, that quality does not change in transit and 
since the firm which resold the bananas reported the bananas 
were of poor quality, complainant has failed to prove delivery 
of good quality bananas and the complaint should be dismissed - 40 
FaILurE TO Prove DAMAGES 
Where complainant purchased a car of size 4 dozen lettuce for 
delivery at Kansas City and resold the lettuce in transit on the 
same basis, with no change of destination, and the shipment 
{ was rejected by complainant’s customer (after selling 50 crates) 
because the lettuce failed to conform to the terms of the con- 
tract as to size, and complainant shipped the lettuce to Indian- 
apolis where it was resold on a delivered basis, incurring freight 
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DISMISSAL—Continued 
FariLturE To Prove DamacEes—Continued 


and other charges, complainant claiming that there was no 
market in Kansas City for size 5 dozen lettuce, it is held, in 
an action by complainant for damages resulting from respond- 
ent’s breach of warranty, that (a) the proper basis for damages 
to complainant as a result of respondent’s breach is the differ- 
ence in value of the lettuce delivered and the lettuce that 
should have been delivered, (b) that U. S. Market News 
Reports indicate complainant could have resold the lettuce 
in Kansas City probably without loss, and (c) that com- 
plainant failed to prove the amount of damages, if any, sus- 
tained as a result of respondent’s violation, and that the 
complaint should, therefore, be dismissed...-...-.....-.---- 


Where complainant sustained the burden of proof resting upon 


it to show there was a breach of warranty on the part of 
respondent as to quality of frozen peas shipped by respondent 
to complainant, but failed to render an account sales or other 
evidence to show what disposition was made of the peas, it is 
held, that complainant’s unsupported statement that the loss 
sustained amounted to $5,918.88 is completely inadequate as 
proof of complainant’s damages, that the proper measure of 
damages for a breach of warranty is the difference between 
the value of the peas delivered and the value of the peas that 
should have been delivered, and that, since complainant failed 
to prove the damages claimed, the complaint should be dis- 


Where complainant, through its agent, after inspection, pur- 


chased and paid for a carload of potatoes, and the shipping 
point inspection disclosed that the potatoes were U.S. No. 1, 
Size A, and the shipment was released open to complainant 
who diverted it to Chicago where an appeal inspection dis- 
closed that the potatoes failed to grade the quality specified 
because of an excessive percentage of small size potatoes, it is 
held, that complainant failed to prove the market value of the 
potatoes and thus failed to establish what, if any, damages 
were actually sustained by it and, therefore, the complaint 
NT NNN ie es ot ee ee 


FaILurE To SHow VIOLATION OF AcT 


Where complainant agreed to sell respondent a carivad of U. S. 


No. 1 potatoes which failed to meet requirements for that 
grade upon arrival and the part’ »; tien agreed that respondent 
would be protected from loss in reconditioning the shipment, 
and where the respondent later refused to fulfill the protection 
agreement but advised complainant that he would only handle 
the potatoes on a consignment basis, which counter-offer was 
to be accepted by the act of the complainant in releasing the 
car of potatoes to respondent, and where complainant did 
notify the railroad to release the carload of potatoes to respond- 
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DISMISSAL—Continued Page 
FAILURE TO SHOW VIOLATION oF Act—Continued 

ent, held, that respondent had submitted to complainant a 
counter-offer which was to be accepted or rejected by the 
action of complainant in either releasing the car or not releas- 
ing it, and as a result of the release a new contract came into 
existence regardless of the fact that complainant did not realize 
that by an act of releasing the carload of potatoes a new con- 
tract containing different terms would come into existence, 
and, therefore respondent was justified in accounting and 
paying for the potatoes on the basis of the new contract with 
the result that no violation of the act has been shown and the 
complaint should be dismissed: ...-...-.-. 2-22. -esecu 374 


FAILURE TO SusTAIN BuRDEN oF Proor or BREACH OF WARRANTY 

Where complainant-buyer alleged that certain prunes purchased 
by it did not meet the specifications of the contract, but failed 
to submit any evidence to prove the truth of its allegation 
and failed to submit evidence to support its claim that the 
prunes were not of the market value they should have been, 
held, that complainant has failed to sustain the burden resting 
upon it to prove the truth of the allegations of its complaint, 
and the complaint should be dismissed---_----------------- 593 


Where complainant filed a complaint for the loss sustained by 
reason of a breach of warranty in carloads of frozen peas and 
apricots purchased from respondents, held, that complainant 
did not introduce the alleged written contracts of sale or offer 
testimony of the broker who allegedly made certain express 
warranties, and that, since complainant failed to sustain the 
burden of proof, the complaint should be dismissed - - - -- ~~~ -- 906 


LACK OF JURISDICTION 

Complaint dismissed where the record shows the respondent 

was not licensed and there was no proof that respondent was 
subject to license under the act... ...........--..--.-....- 222 

Lack oF Proor Fa1Lep TO DELIVER IN ACCORDANCE WITH CONTRACT 

TERMS 

Where complainant-buyer sought to recover a portion of the 

purchase price paid to respondent-seller for certain f. 0. b. 

shipments of Jonathan apples because the apples arrived at 

destination showing excessive decay, and the record shows 

that thé'method of shipment selected by complainant for the 

apples in questidn’-was ‘Carriers Protective Service,” but 

expert testimony introd#l by respondent was to the effect 

that Jonathan apples are a delicate variety and that it is the 

custom of the trade to ship Jonathans under standard refriger- 

ation, it is held, that complainant has failed to show that the 

apples traveled under normal transportation service and con- 

ditions and has failed to establish any right to a refund of any 

part of the purchase price to respondent for the apples, and, 
therefore, the complaint should be dismissed_-_------------ 570 
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LAWFUL REJECTION 


Complainant’s failure to prove that contract provided for inspec- 
tion acceptance Denver or that respondent did not reject 
within reasonable time after arrival, where the carload of 
tomatoes was not of the quality and condition represented, 
justified rejection and the complaint should be dismissed_---_ 
Where complainant-seller sold a carload of honeydew melons to 
respondent-buyer at shipping point, in a suit by complainant 
against respondent for the balance of the purchase price of the 
melons, held, that the evidence shows that respondent did not 
inspect the produce, that complainant guaranteed the sound 
arrival of the honeydew melons at destination and that, since 
the melons did not comply with the terms of the guarantee, the 
eampplaint. should be dismissed... nen senensennancnn 
Where shipment of cantaloups was purchased by respondent 
from broker without mention of complainant and agreement 
provided purchase was subject to approval of manifest by 
respondent who stated only small sizes would be acceptable 
and refused to accept delivery on receipt of manifest showing 
large percentage of size 27 or larger, held, that respondent 
was justified in cancellation of the contract and refusal to accept 
delivery, and the complaint should be dismissed_----_-_---_-- 
Where the record discloses that complainant knew that the prod- 
uce was in a damaged condition when it offered the shipment 
for sale to respondent, since the complainant or its agent reported 
the damage in its claim against the carrier, held, that complain- 
ant’s failure to ship produce as described and its withholding 
pertinent information concerning the damaged condition of 
the car excused respondent from obligation to accept delivery 
and, therefore, the complaint should be dismissed. .......---- 


MoutTvaL REscISssION OF CONTRACT 


Where complainant sold and delivered one carload of onions to 
respondent, which onions failed to meet the contract specifica- 
tions, and upon respondent’s complaint of the breach com- 
plainant agreed to handle the onions for his own account, but 
thereafter sought to recover damages from respondent who 
filed a counterclaim for loss of profits, it is held, that there was 
& mutual rescission of the contract, that respondent’s counter- 
claim was not filed within the limitation period, and that, in 
view of the mutual rescission of the contract, respondent is not 
entitled to recover any damages and, therefore, the complaint 
and the counterclaim should be dismissed___......-..-.----- 
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PETITION FOR RECONSIDERATION. ..-.--------------------- 300, 593, 739 

Complainant’s petition for reconsideration is dismissed since all 
questions raised and argument made in connection with the 
petition were fully considered at the time of issuing the previ- 
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DISMISSAL—Continued 
PETITION FOR RECONSIDERATION—Continued 
Petition dismissed where issues referred to therein were discussed 
and considered in prior order and the order is supported by the 
evidence and applicable principles of law_-_--..------------ 
Petition dismissed where issues referred to therein were discussed 
and considered in prior order and the order is supported by the 
evidence and applicable principles of law__.-.-.-------.---- 
Petition for reconsideration dismissed where no error found in 
ORC CIRM OREN one a ace ames own sabeoe eek 
Respondent’s petition for reconsideration is dismissed and the 
order of April 22, 1949, suspending respondent’s license shall 
become effective on the thirtieth day after the date of this 


Respondent’s petition for reconsideration dismissed where no 
reason is found for changing prior decision____-.......------. 
Respondent’s petition for reconsideration of order dismissed 
where original order was issued after full consideration of the 
facts and arguments and no new facts or argument were 
Sevented im BOGtie. 3 < os oS corn ee ee Sh ake ea 
Where it appears that the order in question is supported by the 
evidence and the law applicable thereto, respondent’s petition 
for reconsideration is dismissed without prior service upon 
CGMNPINDENE: = oS 55 os coon eo ee ee waves 
Where reasons for reconsideration stated in petition are found to 
be without merit, petition is denied__-..._.....-..--.-.---- 
PETITION FOR RECONSIDERATION AND REHEARING 
Complainant’s petition for reconsideration or rehearing dismissed 
where no error found in previous order and no justification 
shown for reopening proceeding for introduction of further 
CVIGNROE.. ooo. Sol et ecuab oes season ee eonone a sateeaae 
Complainant’s petition for rehearing of proceeding and recon- 
sideration of order, dismissed, where previous order is sup- 
ported by the evidence and the law applicable thereto-___-_- ---- 
Where petition for rehearing and reconsideration contends find- 
ings and conclusions of prior order are contrary to the facts and 
the law, held, that all of the evidence referred to in the petition 
was considered and discussed in the prior decision and that 
the prior order is supported by the facts and the law, and, 
therefore, the petition is dismissed_----....-.-------------- 
Respondent’s petition for reconsideration of order and reopening 
of hearing dismissed where original order was issued after full 
consideration of facts and arguments and no new facts or argu- 
ment were eavaneed: in petition... <.<ciiwcssuncaemiawao ccc 
PETITION FOR REOPENING HEARING 
Petition for rehearing to submit additional evidence, dismissed, 
where respondent had full opportunity to present evidence at 
Tit: DORR S68 ess ewes cde eee ee ee 
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DISMISSAL—Continued 
REQUEST OF COMPLAINANT 
In view of information received from complainant’s attorney in- 


dicating that complainant desires to dismiss the complaint, the 
PGRN UPSTAIRS ons a ate Se gs sss agra hen eek 
The complaint is dismissed on request of complainant’s repre- 
sentative because of delay necessitated by prosecution of claims 
CPST LENT TS EIS GE nc in RE EN yap merce 


SETTLEMENT BETWEEN PARTIES 
Complaint for reparation dismissed on request of parties after 
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Page DISMI 


78, 83, 177, 204, 269, 280, 295, 378, 601, 634, 699, 701, 702, 764, 
765, 826, 887, 1023, 1038, 1066, 1195, 1283, 1303, 1308, 1365, 


1375, 1379. 


UNLAWFUL REJECTION 


Where complainant made a deposit with respondent on each of 
six carloads of oranges before shipment but rejected them on 
arrival for the alleged reason that they were not in suitable 
shipping condition when shipped and instituted this proceed- 
ing for the recovery of the deposit advanced on each of the 
cars, it is held, that complainant has failed to sustain the burden 
of proving that the oranges were not in suitable shipping con- 
dition when shipped since there is no showing that these cars 
moved under normal transportation service and conditions and 
because of this failure to prove justification for rejection, the 
DRAB AIL 16 AU oo oe ie ee ation mem ane sane 

Where complainant contracted to purchase a carload of grapes 
from respondent at an agreed price and paid the purchase price 
by check on the date the transaction occurred, and the re- 
spondent erroneously diverted to complainant a car supposedly 
containing the grapes in question, when actually the grapes 
were contained in a different car, and upon arrival at destina- 
tion the railroad refused to release the erroneously diverted car 
to complainant, who, upon learning of the error refused to ac- 
cept the correct car which was tendered to him by respondent, 
and respondent subsequently refunded the purchase price to 
complainant and sold the grapes at auction for a profit, and 
complainant brought an action for damages for the amount of 
the profit realized on the resale of the grapes, it is held, that 
respondent tendered delivery of the grapes in accordance with 
the contract and that complainant’s refusal to accept the cor- 
rect car when tendered was without reasonable cause. It is 
further held that, under the circumstances, respondent was 
under no obligation to render an accounting to complainant for 
the profits made on the resale of the grapes, and the complaint 
PTT DOCRMNOE at os ak So dss eebeedateesincencdcns 
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UNLAWFUL ResEcTION—Continued 
Where complainant sold to respondent a rolling car of U. S. No. 1 
Table grapes at a price f. 0. b. shipping point, for shipment to 
Grand Rapids, Michigan, with a stop at Chicago for inspection 
by respondent, and the inspection disclosed that the grapes 
failed to grade U. S. No. 1 at Chicago due to ‘“‘decayed and wet 
berries,’’? whereupon respondent rejected the shipment and the 
grapes were sold at auction by complainant who brought an 
action to recover the difference between the contract price and 
the price realized on resale, it is held, that: (1) under the con- 
tract, complainant warranted the grapes to be in suitable 
shipping condition on the date of sale (this being a rolling car) 
for delivery at Grand Rapids without abnormal deterioration, 
assuming normal transportation service and conditions; (2) the 
grapes did not meet the warranty of suitable shipping condition 
at the time of sale and, therefore, complainant breached the 
contract; (3) the conditions revealed by inspection at Chicago 
indicated the breach was substantial; and (4) respondent’s 
rejection of the grapes was justified and the complaint should 
NAOT oo cit la ce ane eee Wane agua ee adn a eee 
WITHDRAWAL OF COMPLAINT 
Complaint for reparation dismissed upon request of complainant-- 


DIVERSION 


Constitutes acoontance: When: «2-565 oc nsw adbeassdekensuecas 
Failure to divert rolling carload of celery as constituting breach of 


NN ii i san ts tsk hc sen st le capa ans ca ea ca ek a ca 


EVIDENCE 


Admissibility of report of investigation for purpose of assessing dam- 


ADMISSIBILITY OF TELEGRAM ATTACHED TO REPORT OF INVESTIGATION 
Where at a hearing objection was made to the introduction of a 
telegram as evidence, a copy of which was attached to the 
report of investigation, the objection should have been over- 


AFFIDAVITS NoT CONSTITUTING, WHEN 
Affidavits attached to the complaint as exhibits and referred to 
in the complaint are not a part of the record in a hearing case 
unless formally offered by complainant at the hearing- ------- 
BroaeliGl opnttase. 65. oe oc noc e nus ans cnune eee eee 
BREACH OF WARRANTY 
The evidence in this case shows that two lots of Bell peppers 
involved in this proceeding were not 244 inch minimum, as 
required by the terms of the contract, where the proof of the 
size of the peppers was limited to the contents of an appeal 
inspection which certified that the peppers were not 2% inch 
minimum, even though the initial inspection at shipping point 
contained a certificate that the peppers were 2% inch minimum, 
from which it is concluded that a breach of warranty as to 
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EVIDENCE—Continued Page 
Burden of proof as falling on party alleging breach of warranty_-_---- 596 
Burden of proof as to— 

BE LN LDL IE OS i Pelt aU SEE AE 1274 
I NT oo ec ame cceundmoawndeona 721 
lack of suitable shipping condition_-_._......------_--- ee 
PERING Ol PIURNT 1t MI ies a nae aca sone n Ses 549 


BurpDEN oF Proor As TO COMPLIANCE WITH CONTRACT 
Where seller contracted for shipment of a carload of U. 8. No. 1 
cabbage, held, seller had the burden of proving the cabbage 


met grade requirements at time of sale___-_-.-_----------.- 219 
BurDEN oF PrRooF oF BREACH OF WARRANTY AND DAMAGES 
SUSTAINED 


Where respondent accepted the commodity involved in this 
proceeding because he had purchased it on an f. o. b. acceptance 
final basis, the burden of proving a breach of warranty and 
the burden of proving the damages sustained thereby is upon 
him and not upon the complaiaant bringing this action for 


recovery of the contract purchase price___-__.-...-.-------- 615 
Commodity within permissible tolerance____--.....--------------- 566 F 
COMUAOL GOrree Gataenee BY = <2. on hc oo enn mecerccntecs 605 


Decision BAsED ON REPORT OF INVESTIGATION AND TESTIMONY OF 
RESPONDENT'S WITNESS 
Where complainant attached affidavits to its complaint, but did 
not appear at the hearing, did not submit evidence by deposi- 
tion, did not request that the evidence previously furnished the 
Department be introduced at the hearing on his behalf, and 
did not submit a brief or further argument at the close of the 
hearing, the case is decided upon the evidence contained in the 
report of investigation and the evidence submitted by the 
RE SS os Rh Pe een Sas ee 418 
Documentary proof as supporting existence of joint account agreement. 795 
Documents FURNISHED BY COMPLAINANT TO DEPARTMENT NOT 
AUTOMATICALLY Part oF HEartina REcorRD 
Where certain statements and documents were furnished by 
complainant to the Department at the time of filing the complaint, 
such evidence did not automatically become part of the hearing 


ORO Fe Be ee ae So oe ates deb en ot Se Se SS 585 
Effect of failure to cross-examine witnesses testifying concerning 
UR RNNRNES <5 5 oa alee os ewe eda cue eo eaua ses 1274 


Errect oF INCORRECT DeEscRIPTION OF COMMODITY IN BROKER’S 

MEMORANDUM OF SALE 
Incorrect description vf tomatoes in broker’s memorandum of 
sale did not, under the facts in this case, constitute a breach 


GE aE GE. oss oa Sea eee se Sedeesx 179 

Facts establishing agency agreement-_. .-...---------------------- 706 
Facts Fairing to SHow— 

OR iri MARIN ain Oo ce seeiddceUicnatoc a Fiz 


agreement to change contract of sale to consignment for sale.... 1021 
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ge EVIDENCE—Continued Page 
06 Facts Famine to SHow—Continued 

agreement to give allowance- ----..----------.------..-- 1012, 1021 
74 ROMO OR GUNSIEEG. 25005 coo soa nseec bat ank aca sandeneoeas 1026 
21 breach of duty by purchasing agent... --..............-..--.. 816 
55 RRR Ge WAIN So. ec a wane ner acensuaasaaaaaee 712 
19 waiver of right to repudiate contract-_---.-....--------------- 839 

warranty of grade or quality of produce__-_......-.---------- 1186 


Facts Fartinc to SHow DsaMaGEs 
Facts held insufficient to show that the damages claimed are 


19 attributable to the delivery of celery in smaller sizes than 
enter far be tie eontwietls. 2 oo= 0}. oo st co aeons 728 

Facts failing to show that contract specifies brand of produce 
diverted to respondent was not in suitable shipping condition... 742 

Facts not warranting conclusion that grapes were not in suitable ship- 
Willie Gna. 5 Fe oe 553 os Sah ese ee seen ema 823 

Facts SHowINGc— 

assent to rescission of contract... .... 2.65. 2-3.265 oc oe sen we 807 

5 carload of Texas tomatoes did not grade U. S. No. 1 on arrival 
6 Ot; GARIBAGON. «oes dn a eke hh eae ees eee 588 
5 complainant as respondent’s agent.__._---------------------- 1052 
compliance with terms of contract. -.-....--.--.....----------- 1012 
j contract was for unwashed potatoes_._..-...-.-.-...---.-.--.-- 1026 
deterioration in transit not abnormal_____..-..-..------------ 1194 

deterioration of commodity was due to delay in movement and 
lack of proper ventilation on part of respondent_---...-.---- 58 
CRIGEIIIED CR GON aos crccia gh ee ns amas mamma sie seln 706 
failure to deliver in accordance with contract........-.-------- 807 
t WEGUIURREIOD. OF ONNINENG goo oe tema pueden ee 376 
TRG E SORCARRION OF GOTEIBDE cs 5.5 55 ino pi cwnsedenencnanpouva 970 
S| produce met contract requirements. .......-...-.-.-.-.-----< 914 
) transaction not constituting aale.... ... 6.66 cc ncesccnns 1052 

: Facts SHowinc NorRMAL TRANSPORTATION SERVICE AND CONDI- 

TIONS 


Where the evidence established that the shipment was properly 
iced in transit, and arrived at destination after normal time in 
transit, although not according to railroad schedule, held, that 

i transportation service and conditions were normal_-_.---_---- 798 
Facts SHow1nG OraL Contract GUARANTEE OF QUALITY oF Com- 

MODITY 

Evidence held to show that the parties entered into an oral con- 
tract for the sale by complainant to respondent of two truck- 


loads of bananas guaranteed to arrive green at destination.... 418 
WR 4 OE OO nos ness cx animmgeng ade an mieaoeaemaae 605 
Failing to show negligence of buying broker__.._-_--.--.------.--- 605 
Failure to establish meeting of minds_--....------.-------------- 48 
Failure to establish right to recover part of purchase price- --- -.----- 575 
FarILurE To Pay— 

GNI BR oo. ca adwdacesmenacewe Brae ratte eee a 1387 


purchase price--_--- alin eine Sc OC eS tad oa: tae OR ae 837 





1540 CUM. INDEX-DIGEST AND SUB.-INDEX OF AGRI. DECS. 


VOLUME 8—1949 


8 A.D, 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


EVIDENCE—Continued Page 
FaiLurE To Prove— 
NaN URN so sa ct Soca i 1394 
I a a te he ee ed 1287 
broker’s lack of discharge of duty__.._...-------------------- 48 
commodity failed to conform with sample------.------------- 390 
I RS Un oe i iba via ema mnw'a 390 
contract provided for inspection acceptance_--_--...----------- 81 
lack of flavor or taste of potatoes.............-.---------..-. 1307 
lack of suitable shipping condition_-_-_-_-------------------- 275 
making of express warranty____-_.------------ 929, 936, 943, 950, 958 
AMO DERERTESUIOD DY MONO nn i i oo wswaniccoe 307 
rejection was not within reasonable time______---------------- 81 
respondent was subject to regulation under act_____----------- 223 
FaILurRE TO SHOW AGREEMENT AS TO PROCUREMENT CHARGE 
Respondent’s claim for procurement charge of $50 per carload 
in contract of sale of five carloads of potatoes to complain- 
ant should be dismissed where respondent offered no evidence 
showing that such charge had been agreed upon- -_--_--_---- 16 
Failure to show breach of contract_......-......-....-.---.-.---- 575 
FatLure To Sustain BuRDEN OF PROOF AS TO— 
GN OE NRTTONEG = Soros ot Re Seco ck eee 596, 908 
menien oy nene Ge mmomubes— oe so SES ee ee Soe 965 
FaILurE To Sustain BuRDEN OF ProoF as TO MODIFICATION OF 
ContTRACT 
Where respondent alleges contract of sale of five carloads of 
Washington potatoes was modified to allow delivery of Idaho 
potatoes and counterclaims for damages resulting from com- 
plainant’s refusal to take these two carloads, held, that re- 
spondent failed to sustain burden of proof as to modified 
WINNRO Gee one tee oe eee ates anna aea 16 
Where seller contended that buyer failed to take action to notify 
seller of rejection within one hour after receiving results of in- 
spection, but the evidence indicates that such action was taken 
within an hour, held, seller failed to sustain burden of proof__ 292 
Failure to sustain burden of proof commodity was of good quality- -- 42 
Lack.ofi proof of breach of warranty =o. 2... 22 3-en od oe see te 325 
Lack of proof seller failed to deliver in accordance with contract 
I a es ree ine Aan Guat eR hee ee re 575 
Lack or RELIANCE Upon Suiprine Point INSPECTION CERTIFICATE 
Facts held to show that the shipper did not rely upon shipping 
point inspection certificate in delivering a carload of potatoes 
which, upon appeal inspection failed to meet contract specifications.. 621 
Lack oF SuiITABLE SHIPPING CONDITION 
Presence of 17 percent decay at destination in prunes sold as 
U. S. No. 1 at shipping point was abnormal and establishes 
that the prunes were not in suitable shipping condition-_-_-_---- 798 
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EVIDENCE—Continued 
MEETING GRADE REQUIREMENTS OF CONTRACT 
In a contract for sale of U. S. No. 1 cabbage, where evidence 
showed cabbage met that grade approximately three days before 
shipment and no objection was made by buyer concerning 
condition on arrival, held, the evidence is sufficient to show 
that the cabbage graded U.S. No. 1 at time of sale_________- 
Note as, of advances under joint account_______-_---------------- 
PRESUMPTION OF DELIVERY OF DocUMENT MAILED TO ADDRESSEE 
Where proof is submitted that a document was mailed, presump- 
tion is that it was delivered to addressee -_-_-_---------------- 
RATIFICATION BY PRINCIPAL OF COMPLAINANT'S ACTION 
Where complainant as a buying broker for respondent purchased 
and shipped to respondent one truckload of fruit and sent 
respondent an itemized invoice therefor, and respondent 
accepted the fruit without objection, received and approved for 
payment the invoice covering the shipment, sent complainant 
its unsigned check three weeks later for the full invoice price 
without reference to any controversy, but later complained 
that two lots of the fruit included in the shipment were not 
ordered by it, held, that the evidence of record shows respondent 
ordered the fruit shipped and that, in any event, respondent 
ratified complainant's actions... .._..........<.<<.-<eccce- 


Page 


219 
65 


68 


207 


BlGDORG GE UNVORCIREIOD: BBs 65, 5 oc cna oan nadeunn sta es 420, 721 


SaLe Not on Basis or Branp 
Upon the evidence disclosed in this proceeding, it is held, that 
the tomatoes in question were not sold on a basis of brand 
but were required to be ‘‘packed by Post Produce Company’’_ 
"HORI OF OODRNEOG Gass so 5 a cruise edn dee 
F. O. B. 


894 


1252 


MUR OI OE CME on a oe an oe a oo aac ae eee 182, 275 


F. O. B. ACCEPTANCE CONTRACT 
Lack oF RiGuT OF REJECTION 
In an f. o. b. acceptance contract buyer has no right of rejection, 
but has recourse against seller if the produce was not in suitable 
USN RO a i iit res erage oh alms aa 
F. O. B. ACCEPTANCE FINAL BASIS 
Lack of right of rejection under contract term_.._.....------------ 
F. O. B. ACCEPTANCE FINAL SALE 
DEFENSE OF BREACH OF WARRANTY 
Where respondent did not reject a shipment of peppers sold 
on an f. o. b. acceptance final basis, he is entitled to maintain 
the defense of breach of warranty in this proceeding for the 
GENE OND NINE os oo ic os ree inne be ee aeceecae 
F. O. B. CONTRACT 
Inapplicability of ruling in Gillarde v. Martinelli case to.-.--------- 
FILING OF REPARATION COMPLAINT 
Informal complaint filed by real party in interest following the formal 
complaint subsequently signed by agent is not prejudicial and 
IONE I ONE io 5 Sn cin een ated ons ocese meee neues 
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FINANCIAL RESPONSIBILITY Page 
Respondent’s financial difficulties as not condoning its violations of 


FLAGRANT VIOLATIONS OF ACT 
Numerous failures to pay for shipments as constituting 926, 1405 
GILLARDE V. MARTINELLI CASE 
Applicability of ruling in, to “acceptance” or “acceptance final’ 
contracts 
INAPPLICABILITY OF RULING IN, TO F. O. B. Contract 
The ruling in L. Gillarde Co. v. Joseph Martinelli & Co., 168 
F. (2d) 276 (1948), 7 A. D. 421, as amended in 169 F. (2d) 
60 (1948), 7 A. D. 595, that a buyer who rejects may not set 
up breaches of warranty in defense, applies only to “accept- 
ance” or “acceptance final” contracts, and has no application 
to an f. o. b. contract 
Ruling in, inapplicable to f. o. b. contract 
GRADE RULES 
Official notice of 
HEARING 
Dismissal of petition for reopening 
ILLINOIS STATUTE OF FRAUDS 
Failure to comply with requirements of 
INSPECTION 
Dismissal of counterclaim in connection with purchase of produce on 


Effect of, by agent of produce purchased 

Effect of purchase after 

Effect of sale made subsequent to 

Failure to establish implied warranty of suitable shipping condition 


Failure to establish warranty of suitable shipping condition after - -_- 
Potatoes affected with late blight disease though appearing sound 
upon, may deteriorate rapidly and become unmerchantable 
REVERSAL OF SHippinc Pornt INSPECTION BY APPEAL INSPECTION 
Where an appeal inspection, reversing a shipping point inspection, 
shows a carload of potatoes delivered by the seller failed to meet 
contract specifications, and where the facts show the seller did 
not in fact rely upon the shipping point inspection certificate, 
held, the seller’s breach is not without reasonable cause by 
reason of reliance upon the shipping point inspection certificate- 
INSTALLMENT CONTRACT 
Repudiation of, justified 
INTERESTED PARTY 
Complainant as, to file reparation complaint 
INTERSTATE COMMERCE 
TRANSACTION CONSTITUTING 
Where respondent failed to pay the entire purchase price for 
potatoes sold and delivered by complainant at its potato cellars, 
and where part of the potatoes were shipped by respondent out 
of the State and the remainder of the potatoes were sent to a 
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INTERSTATE COMMERCE—Continued 
TRANSACTION ConstiTuTING—Continued 
starch factory within the State, and all the products of the 
factory are sent without the State, held, that such transactions 
constitute interstate commerce, and respondent’s failure to pay 
the entire purchase price is a violation of the act for which 
reparation should be awarded complainant__.............--. 
Where tomatoes were shipped from Florida to complainant in 
New York for sale on consignment, held, that the sale by com- 
plainant to respondent, several hours after the tomatoes were 
placed on the produce terminal pier, was a transaction in inter- 
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Page 
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22 


state commerce within the meaning of the act. 927, 934, 941, 948, 955 


Where the seller knew a carload of potatoes was being purchased 
for out-of-state shipment and resale by the purchaser, held, the 
transaction was one in interstate commerce-_-______.__------- 

JOINT ACCOUNT TRANSACTION 
INAPPLICABILITY OF WARRANTY OF SUITABLE SHIPPING CONDI- 
TION TO 

Implied warranty of seller that produce is in suitable shipping 

condition is not applicable to joint account transactions. --..-. 
JOINT ACCOUNT VENTURE 
APPLICABILITY OF RULES OF PARTNERSHIP TO 

A joint account venture is in the nature of a partnership to which 

the rules of partnership ordinarily apply_.......-...-------- 

Inapplicability of statute of frauds to-.......-.-.-.---..--------- 

The statute of frauds has no application to the relationship of a 

partnership which is not that of a buyer and seller status, and a 

joint account agreement may be either oral or in writing... _..---- 

JOINT VENTURE 

CxiaiM FoR AWARD OF REPARATION FOR USE OF AUTOMOBILE IN, 
Not WARRANTED 

Where complainant sought to recover from respondent money 
advanced for the purchase of an automobile which was used by 
respondent in a joint venture, but there was nothing in the 
record to show in whom title to the vehicle was vested or the 
present value thereof, and no definite proof that the automobile 
was a part of the agreement involved in the transaction, it is 
held, that there is no basis for awarding reparation in any 
amount for the alleged use of the automobile, even though the 
car remained in respondent’s possession. ......-----.------- 

JONATHAN APPLES 
Customs of trade: in Chine G8. os ooo oc ac teeta eesedeseccs nck 


JURISDICTION 
AMENDED COMPLAINT FOLLOWING INFORMAL COMPLAINT FILED 


WITHIN LIMITATION PEeRIoD Aas GIVING 

Where an informal complaint was filed within the statutory period 
of nine months, and a formal complaint and amended complaint 
were subsequently filed covering the cause of action stated in the 
informal complaint, an objection to the amended complaint on 
the ground that it was not filed within the statutory period is 
SRIAAG MANN ie re ohne a cnn eae aaa 
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JURISDICTION OF SECRETARY Page 
Errect or Lack or Ricut or TRIAL BY JURY 
Where respondent contended that the Department has no juris- 
diction in the reparation proceeding because respondent is not 
afforded right of trial by jury, held, that it is not the function of 
an administrative body to pass upon constitutionality of the 
statute 927, 934, 941, 948, 955 
Lack of jurisdiction to entertain reparation claim for failure to file 
complaint within limitation period 
Lack of, as to Representative of Deceased Respondent 
Secretary is without jurisdiction to issue reparation order against 
an executor or administrator of a deceased respondent 1276 
LATE BLIGHT DISEASE 
Potatoes affected with, may appear to be sound upon inspection but 
thereafter deteriorate rapidly and become unmerchantable 746 
LICENSES 
EFFEect OF FAILURE TO SECURE 
Failure to secure a license is not a bar to prosecution of a cause of 
action under the act 
REVOCATION OF 
Respondent corporation’s license revoked for failures to make 
prompt payment for various shipments of produce which con- 
stitute a flagrant violation of the act, and the corporation’s 
financial difficulties do not condone its violations 
Respondent’s failure to account and to pay promptly and fully, 
as set forth in the findings of fact herein, to its principal for com- 
modities handled by respondent on consignment constitutes 
a repeated and flagrant violation of the act for which its license 
is revoked and the facts and circumstances published 
Since respondent’s failure to pay for shipments of perishable agri- 
cultural commodities as set forth in the findings of fact herein 
constitute repeated and flagrant violations of section 2 of the 
act, it is ordered that its license be revoked and the facts 
published 
Where in a disciplinary proceeding it was alleged in the complaint 
that the respondent partnership had failed to pay for numerous 
shipments of perishable agricultural commodities, and where 
no answer to the complaint had been filed or oral hearing 
requested, it is held, that respondent’s failure to answer consti- 
tutes an admission of the material facts alleged in the complaint 
and a waiver of his right to an oral hearing, and that respond- 
ent’s numerous failures to pay for shipments of the commodities 
as set forth in the findings of fact herein constitute repeated 
and flagrant violations of the act for which its license should be 
revoked and the facts published 
Where respondent failed to pay promptly and fully for numerous 
shipments of commodities purchased by it, as set forth in the 
findings of fact, and failed to file an answer, it is held, that 
respondent’s failure to answer the complaint constitutes an 
admission of the material facts alleged therein and a waiver of 
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REvocaTIon or—Continued 
its right to an oral hearing, and its failure to pay promptly and 
fully constitutes repeated and flagrant violations of the act 
which would justify a revocation of respondent’s license, and 
since its license has expired, it cannot be revoked, but the 
facts and circumstances should be published 

SUSPENSION OF 

Respondent’s license is suspended for a period of 30 days for 
failure to account truly and correctly and make full payment 
promptly to shippers in several transactions set out in the 
findings of fact, which constitutes violations of section 2 (4) 
of the act 
LIMITATION PERIOD 
Amended complaint following informal complaint filed within 


Dismissal of complaint for failure to file complaint within 
Lack of jurisdiction to entertain reparation claim for failure to file 
complaint within 
RECOUPMENT OR SEtT-oFF Not AFFECTED BY 
Where complaint and counterclaim are based on same trans- 
action, consideration can be given to counterclaim by way of 
recoupment or set-off against any reparation awarded com- 
plainant although counterclaim was not filed within limitation 
period but there is no right of recovery in such case when com- 
plaint is dismissed 
LOSS OF PROFITS 
Special damages for, when awarded 
MARKET REPORTS OF DEPARTMENT 
Official notice of 
MARKET VALUE 
EVIDENCE OF 
Market value of goods may be established either by evidence 
concerning replacement purchased or evidence of market value 
contained in the report of investigation made by the Depart- 
WO onde mad dconnewn ue wene aden ne a6 an ioe atarne ea aie aan 
MERCHANTABILITY 
Breach of implied warranty of 
Lack of implied warranty of, in purchase after inspection -- - - - 
Fact, by itself, that potatoes were in an unmerchantable condition 
several days after arrival as not constituting proper defense 


MODIFICATION OF CONTRACT 
Evidence failing to show 


MOTION 
Request for extension of time to file brief in support of petition for 


rehearing: erebited 60053. odes see det es eee a eee eee 738 
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NORMAL TRAVEL TIME Page 
Errect or Lack or PUBLISHED FREIGHT SCHEDULES 
Where car moved from shipping point to destination in six days, 
and respondent argued this was not normal travel time because 
schedule time was five days, it is held, that the carrier had no 
published perishable freight schedule in effect at the time the 
car was shipped, and since conditions in September 1946 had 
not stabilized to the point the carrier was willing to republish 
its pre-war schedule of five days, no reason is seen for changing 
the conclusion that six days in transit was normal 
OFFER AND ACCEPTANCE 
Facts showing acceptance by act of offer of modification of contract_- 
OFFICIAL NOTICE 
Bitter Pit a disease of field origin 
Department may take, of USDA market service reports 
Department may take, of USDA publications 
GravDE RULES 
Where a car of lettuce warranted to be at least 80% U.S. No. 1 
was graded at shipping point as “approximately 80% U. S. 
No. 1,” but defects ranged from 18% to 29%, averaging 
approximately 22% and official notice was taken of the fact 
that Federal inspectors are instructed to certify produce which 
they inspect in multiples of five, it is therefore held, that while 
the inspector was correct in certifying the grade of the lettuce 
as “approximately 80% U.S. No. 1,” it was, in fact, actually 
only 78% U.S. No. 1 and technically would not bear a war- 
ranty of “at least 80% U.S. No. 1” which sets a definite 
minimum grade that must be met 
MaRKET Reports oF DEPARTMENT 
Official notice is taken of market reports of the U. S. Department 
of Agriculture 
ORAL HEARING 
Waiver of, by failure of either party to request 
ORDER OF REPARATION 
AMENDMENT OF 
Prior order amended to state correct amount of reparation 
PARTNERSHIP 
APPLICABILITY OF RULES oF, TO JoINT ACCOUNT VENTURE 
The rules of partnership ordinarily apply to a joint account 
venture, and a member acting within the scope of the partner- 
ship business binds-the partnership 
Effect of death of partner upon issuance of reparation award 
ErFect oF DissOLUTION OF, UPON ISSUANCE OF REPARATION AWARD 
Dissolution of the partnership and death of one of the partners 
does not preclude the issuance of a reparation award against 
respondent partnership 
Effect of stay of action by referee against individual partner upon 
claim against partnership 
Inapplicability of statute of frauds to relationship of 
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PARTY Page 
Lack or Ricut To Recover Commission By, Not IN INTEREST 
No recovery is permitted on claim for commission which respond- 
ent is alleged to have agreed to pay to third party, who is not 
a party to this proceeding and is not shown to have assigned or 
otherwise authorized complainant to collect such commission -- 
PLEADING AND PROOF 
Effect of variance in 
PRACTICE AND PLEADING 
Defense of breach of warranty permissible in f. 0. b. acceptance final 


Defense of the statute of frauds must be pleaded affirmatively 
EFFECT OF VARIANCE IN PLEADING AND PROOF 
Where complaint alleges a fact that is admitted in the answer, 
but the evidence offered in the proceeding disproves the ad- 
mission, the decision is based on the evidence rather than the 
WENN 28 ks Soc eee cet eah acess ae dekouwan 
Pleading the law relied on in a proceeding before the Department no 
more necessary than in judicial proceedings-_-_-____.__._-.-.------ 
Waiver of defense of statute of frauds............-...-............ 
WAIVER oF NOTICE 
Where respondent-buyer, as a defense in an action for damages 
for breach of warranty, attempted to rely upon a typed nota- 
tion in the invoice that notice of any claims must be presented 
to shipper within 72 hours of delivery, and upon notification by 
the buyer sometime after delivery upon discovery of the breach 
respondent made no mention of the ‘72-hour notice,’ but 
instead offered to replace the bad cauliflower with good cauli- 
flower, it is held, that, having acknowledged responsibility in 
this manner, respondent waived any right it may have had to 
hold complainant to the 72-hour notice 
PRINCIPAL AND AGENT 
Act of agent as binding upon principal 
Authority of purchasing agent 
Doty or AGENT 
It is the duty of an agent to exercise ordinary care in performance 
of ae duties but he wired not nana Gas success of the under- 
703 
Dury or AcentT To INFORM PRINCIPAL 
It is the duty of an agent to inform his principal of every fact in 
relation to his agency which comes to his knowledge and which 
may reasonably be deemed important for the principal to know 
for the protection or promotion of his interests 
Duty of buying broker 
EviIpENCE SHOWING AGENT ENTITLED TO REMEDY 
Where complainant alleged the transaction upon which the claim 
is based was a sale, but the evidence shows that in fact com- 
plainant acted as respondent’s agent, complainant will, never- 
theless, be accorded the remedy to which the evidence shows 
him entitled 
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PRINCIPAL AND AGENT—Continued Page 
Facts failing to show breach of duty by purchasing agent_.._.___.__._._ 816 
Facts SHowinG CoMpPLAINANT ACTED AS PRINCIPAL 

Where respondent raised the issue as to the capacity in which 
complainant acted in the transaction involved here, the burden 
of proof rested with respondent to show by a preponderance of 
the evidence that complainant acted as agent or broker, but 
since respondent has failed to sustain such burden, it is con- 
‘ cluded that complainant acted as a principal_.____...--____- 719 
Facts SHowine COMPLAINANT AS RESPONDENT’S AGENT 
Where complainant purchased a truckload of green tomatoes at 
respondent’s request and secured a refrigerated truck for the 
shipment in accordance with respondent’s instructions, the 
facts show that complainant was respondent’s agent and the 
teapbection WOANOlO GOl0 2 o8 n as sone snes occas. 1050 
Inapplicability of statute of frauds to purchasing agent for principal__ 33 
LiaBILITY OF AGENT, DiISREGARDING PRINCIPAL’s INSTRUCTIONS 
Where respondent knew that complainant had instructed his 
broker not to sell a carload of tomatoes to A but nevertheless 
negotiated a sale to A and complainant insisted on invoicing 
the shipment to respondent, it is held, that respondent is liable 
to complainant for the agreed purchase price of the shipment 
purehasod efter inspeclicns. . = 2 one ee So ess a eee 1184 


LiaBiLity oF AGENT FarLine To Disctose His PRINcIPAL 
Where an agent, who negotiated a contract of purchase and sale 
on behalf of the buyer of two cars of prunes, but failed to disclose 
the agency relatioaship or the name of his principal, set up as a 
defense against the purchaser’s action, for loss of profits when 
the agent was joined as co-respondent with the seller, that he 
(the agent) operated only within the scope of the authority 
vested in him by his principal, and that the seller knew from 
previous dealings with the agent that all of the latter’s opera- 
tions were exclusively that of broker, it is held: (1) as a general 
rule, an agent who contracts in his own name for an undisclosed 
principal does not cease to be a party because of his agency; 
(2) as between himself and the other party, such an agent is 
liable as principal to the same extent as if he had not acted 
for another; (3) having made himself personally liable by making 
the contract in his own name, the agent may enforce the con- 
tract even though the principal has renounced it; and (4) even 
if it be known or if the agent disclosed the fact that he is an 
agent, but not the name of the principal, he is personally liable 
as between himself and the other contracting party___..---_-- 594 
Liasinity or AGENT FOR BREACH oF JOINT AccoUNT AGREEMENT 
Where an agent entered into a joint account transaction and his 
principal did not have knowledge of the agreement or approve 
the transaction, held, ageat is liable for a breach of the joint 
ne MONO 8 fos oe ce atk patanasee nc ener seen en 724 


Liability of principal for customs duties paid by agent.__.....----- 
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RicHtT oF UNpDISCLOSED PRINCIPAL TO SUE FOR BREACH OF WaR- 
RANTY 

In an action against seller for loss of profits on two cars of prunes 
purchased through complainant’s agent, wherein the respondent- 
seller denied that it sold the prunes to complainant but stated 
that its contract was with the agent, and took the position that 
because of the agent’s failure to disclose the agency relation- 
ship or the name of the principal at the time of the sale, the 
seller could not be held liable to complainant-buyer for any 
loss the latter may have sustained by reason of an alleged breach 
of contract, it is held, that, as a general rule, a contract not 
under seal, made in the name of an agent as ostensible principal, 

may be sued on by the real principal at the latter’s election... 594 

WHEN AGENT Nor LIABLE 

Where a truckload of green tomatoes was purchased by an agent 
in accordance with his principal’s instructions and the ship- 
ment was wrecked and the cargo was destroyed en route to 


destination, the agent cannot be held for the loss___________- 1051 

PROCUREMENT CHARGE 

Evidence failing to show agreement as to___-_---------------------- 19 
PROFITS 

Special damages for loss of, when awarded_-_-__-_------.------------ 894 
REARGUMENT 

Pee OMENS Sa yoann a ncciao eae eae eee ee 1252 
RECONSIDERATION 


DENIAL OF PETITION FOR 
Where reasons for reconsideration stated in petition are found to 
be without merit, petition is denied without service on other 
313 
Where respondent filed petition for reargument and reconsidera- 
tion of decision which held contract of sale did not specify a 
particular brand of tomatoes and respondent’s rejection of 
carload containing several brands was without reasonable cause, 
and respondent contends that the decision is erroneous because 
contract was for ‘Tom Tex” brand, held, that the best mani- 
festation of the agreement was the memorandum of sale con- 
taining no reference to brand and, therefore, the petition is 
GUM oe 8. 8h SS ee a te een ceneea set en aang ens 1251 
DENIAL OF PETITION FOR REHEARING 
Upon reconsideration, respondent’s request for rehearing is denied 
and the petition is dismissed because the statute of frauds must 
be pleaded affirmatively and the previous decision holding that 
respondent waived the benefit of the statute is supported by the 
evidence and the law in the case_._...........--.-----...--- 442 
DISMISSAL OF PETITION FOR_---------- 34, 316, 749, 1038, 1059, 1064, 1305 
Respondent’s petition for reconsideration is dismissed since all 
questions raised and argument made in support of this petition 
were fully considered at the time of issuing the order to which 
ORAS We Whe ise ea oi ce ee aeeekewaadeecune 
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DisMIssaL OF PretTiITION FoR—Continued 
Where it appears that the order in question is supported by the 
evidence and the law applicable thereto, complainant’s petition 
for reconsideration is dismissed without prior service upon 
respondent 
Where respondent’s petition for reconsideration of an order 
awarding it nominal damages in its counterclaim against 
complainant involved the same questions of fact and law con- 
sidered and determined in the original decision, and no error 
appearing therein, the petition is hereby dismissed without 
making prior service thereof on complainant 
Dismissal of petition for, for failure to advance new facts or argument... 
PETITION FOR, GRANTED 
Since respondent’s petition for reconsideration of the prior order 
awarding complainant reparation reveals that a material point 
presented by respondent was not discussed in the prior order, 
the petition for reconsideration is granted, but upon considera- 
tion of the respondent’s petition it is determined that the relief 
requested therein should be denied 
PETITION FOR REHEARING AS CONSTITUTING PETITION FOR 
Where petition for rehearing indicates that respondent actually 
desires only reconsideration of the prior order, the petition is 
so considered 
RECONSIDERATION AND REHEARING 
Dismissal of petition for, because of failure to show justification... 1175, 1181 
EXTENSION OF TIME TO FILE PETITION FOR 
At the request of complainant, the prior order is stayed and the 
time for filing a petition for reconsideration and rehearing is 
extended 
RECOUPMENT 
Limitation period not affecting. ...._.......---------- Fee ea matali 
Right of, to extent that it offsets claim for breach of contract 


REHEARING 
DENIAL OF PETITION FOR 
Petition for rehearing denied where no basis for rehearing stated - 
Petition for rehearing of proceeding as to damages, denied, 
where no basis for rehearing is given 
Where reasons for reconsideration stated in petition are found 
to be without merit, petition is denied without service on other 


REHEARING FOR RECONSIDERATION 
Dismissal of petition for, where previous order supported by evidence 
and law applicable thereto 
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REHEARING, REARGUMENT, AND RECONSIDERATION Page 
DENIAL OF PETITION FOR 
Petition denied where the hearing was held after due notice to 
both parties and the order is supported by the evidence admitted 
at the hearing and the principles of law applicable thereto._._. 585 
Petition for rehearing, reargument and reconsideration, denied, 
where issues were amply discussed and considered in previous 
order, and additional evidence sought to be introduced is 


WGN COMUNNEINO@S oo a oe a eee ae 423 
Extension of time for filing petition for___..._--..----------------- 1390 
REQUEST FOR REOPENING AND REHEARING CONSIDERED AS PETITION 


FOR 
Where respondent filed a request for reopening and rehearing 
within 10 days after the issuance of the Secretary’s order, the 
request will be considered as a petition for rehearing, reargu- 
ment and reconsideration pursuant to section 47.24 (a) of the 


Piles GF Weeds UNGEE THE BG. 2. Sees decent wenee 422 
REJECTION OF COMMODITY 
Cancellation of contract and refusal to accept delivery justified ___-_- 86 


EFrrect oF FartLure To Notiry CARRIER 
Where buyer notified seller of rejection, failure of buyer to also 
notify carrier does not prove that buyer retained control over 
the shipment or render rejection ineffective in absence of show- 
ing that buyer prevented seller from diverting or disposing of 


SN En ok rhe ae et eee eed a 292 
Where buyer notified seller of rejection, the fact that buyer did 
not also notify carrier does not render rejection ineffective._.. 313 
Failure to accept delivery for reasonable cause_-_-__--_-.---_------- 200 
Lack of right of, under contract term f. 0. b. acceptance final basis___. 298 
Lack of right of, under f. 0. b. acceptance contract____._...-.----- 801 
Lack of right to reject commodity under acceptance final basis _-- - -- 411 
Lawful rejection because of failure to comply with terms of guarantee-. 843 


LawFut REJECTION 
Where complainant failed to establish delivery of “Jumbo” 
onions as required by the contract, held, respondent’s rejection 


of the two carloads was not without reasonable cause--_------ 42, 558 
Refusal by purchaser to accept correct car__......--.------------- 46 
Refusal to accept without reasonable cause. --...-..----------- 19, 71, 76 
Rejection not without reasonable cause__.---.----------- 1008, 1016, 1026 
Rejection without reasonable cause- --------- 222, 275, 612, 902, 1008, 1026 
Withholding pertinent information as valid ground for_______------ 200 


Without reasonable cause, under contract term f.o.b. acceptance final basis. 298 
REPARATION 
ApJUSTED PuRCHASE PRICE 
Where respondent-buyer complained of a scabby condition of a 
carload of potatoes immediately on it arrival and thereafter 
gave a check for an adjusted purchase price but stopped pay- 
ment on it, claiming that the potatoes had a “foreign” or dis- 
agreeable taste, it is held, that the buyer has failed to prove 
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that there was anything wrong with the flavor or taste of the 
specific potatoes and, therefore, reparation should be awarded 
complainant in the amount of the adjusted purchase price____ 


ADVANCES UNDER JOINT ACCOUNT 


Where complainant seeks recovery of money advanced to re- 


spondent under a joint account agreement in which com- 
plainant was to pay a certain price for melons shipped by re- 
spondent, advance money and sell the melons, but no melons 
were shipped because of crop failure, and respondent admits 
receiving advances but contends that the notes given to com- 
plainant in the amount of advances constituted absolute pay- 
ment so that the Department had no jurisdiction in the matter, 
held, that the notes constituted a memorandum of the advances 
only because they were given prior to the time for shipment 
of melons when respondent was not indebted to complainant 
under the contract and reparation should be awarded com- 
plainant in the amount of the advances__-.-.-------------- 


BREACH OF CONTRACT 


Where complainant purchased a rolling carload of celery from 


respondent requesting that it be diverted to Kansas City, 
Missouri, but respondent failed to divert the carload and it 
arrived in Chicago causing a loss to complainant, held, re- 
spondent’s failure to divert the carload was a breach of the 
contract, and in violation of the act, for which reparation 
should be awarded oompimamant._.-....-...... ~~. scene nue 


BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY 


Where respondent-seller denied complainant’s allegation that it 


delivered frozen cauliflower that failed to meet the terms of 
the contract, and the cauliflower was found to be infested with 
insects, it is held that, under the Uniform Sales Act where the 
commodity was bought by description, as was the case here, 
there was an implied warranty of merchantability and that, 
since complainant did not waive its right to rely on this im- 
plied warranty that the cauliflower was of a merchantable 
quality, complainant is entitled to recover damages resulting 
from respondent’s breach of said warranty_.__.-.------------ 


BREACH OF WARRANTY 


Where complainant contracted to sell to respondent a shipment 


of U.S. No. 1 beans at a price f. 0. b. shipping point, and the 
beans delivered to respondent graded U. 8. No. 1 at the time 
and place of shipment, with less than 1 percent decay, but upon 
arrival at destination three days later under normal transpor- 
tation service and conditions the beans showed an average of 
12 percent watery soft rot in advanced stages, it is held, that 
an increase of 11 percent in decay within a period of three days, 
under the circumstances, establishes that the beans were not 
in suitable shipping condition, and, since the seller under the 
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REPARATION—Continued Page 
BREACH OF WARRANTY—Continued 
terms of the f. o. b. contract warranted the beans to be in 
such condition for shipment to the intended destination, com- 
plainant’s failure to deliver beans in suitable shipping condi- 
tion was a breach of the contract and a violation of section 2 
OP he 68s oo 5 8s hee ea eee ee 287 


FaILurRE To AccEPT 
Where respondent rejected a shipinent of peaches and failed to 
pay the purchase price and failed to answer the complainant’s 
complaint, held, failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint, and failure to accept 
and pay tor the peaches was in violation of section 2 of the 
act for which complainant should be awarded reparation.__-._ 1208 
Where respondent refused to accept delivery and to pay the 
agreed purchase price for peaches and cauliflower shipped by 
complainant in compliance with the terms of the contract, held, 
the failure of respondent to accept and pay is a violation of the 
act for which reparation should be awarded complainant_.--. 264 
In anf. o. b. sale of grapes where transportation service and con- 
ditions were normal and where the grapes, upon arrival at 
destination, averaged 8 percent wet berries, held, such condi- 
tion of the grapes is not sufficient to warrant the conclusion 
that the grapes were not in suitable shipping condition upon 
delivery to the carrier at shipping point, and the failure of re- 
spondent to accept and to pay for the carload of grapes en- 
titles complainant to an award of reparation in the amount of 
the difference between the contract purchase price ot the grapes 
and the amount realized by complainant upon their resale-___ 821 
Where it is alleged that complainant sold and tendered delivery 
to respondent of two carloads of potatoes, but that respondent 
refused to accept the potatoes and that complainant’s subse- 
quent resale of the produce resulted in a loss of $504, being the 
difference between the original sale price and the proceeds of 
resale, and where respondent failed to file a formal answer in 
the proceeding, held, respondent’s tailure to answer constitutes 
a waiver of hearing and admission of the facts alleged in the 
complaint, and that respondent’s refusal to accept delivery is 
a violation of section 2 of the act for which reparation should 
be awarded complainant in the amount of loss sustained by 
it, les tebetestcc 2.2532 boos. 32s Seca enntsecshes BOR i am 277 
FAILURE TO ACCOUNT 
Where complainant, acting as broker for respondent, purchased 
various fruits and vegetables but respondent failed to reim- 
burse complainant and pay his brokerage fee, held, that respond- 
ent’s failure to account to complainant for the purchase prices 
and brokerage fees is in violation of the act, and complainant 
is entitled to an award of reparation in the sum of the purchase 
prices plus brokerage, with interest _-__-_....-------------- 1385 
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Where complainant contended that he purchased and paid for 
one truckload and two carloads of bananas at the request of 
respondent who paid him for the carloads but not for the truck- 
load, and respondent claimed that the truckload was to be 
handled on a consignment basis for complainant, that the 
bananas were completely worthless, and that the carloads were 
purchased on complainant’s guarantee that the bananas were 
of the highest quality but in fact were of poor quality and 
respondent also counterclaimed for damages, held, that the 
evidence establishes that the purchases were made for the 
account of respondent and that the bananas were of good 
merchantable quality when purchased and, therefore, com- 
plainant is entitled to recover the cost of the truckload of 
bananas and the counterclaim should be dismissed 


Where complainant-agent purchased tomatoes and advanced the 
price to seller at the request of respondent, his principal, but 
the latter contended that respondent failed to give notice of 
the purchase to it, and on the following day respondent 
refused to accept the tomatoes, alleging that they were not of 
fancy quality as ordered, held, in this action by complainant 
for loss sustained by him on the resale of the tomatoes, plus a 
brokerage fee, that the tomatoes were of fancy quality when 
purchased by complainant and that there was no understanding 
that complainant would notify respondent of the purchase 
and, therefore, complainant is entitled to an award of repara- 
tion for the loss sustained by him, plus brokerage fee_--_--- --- 


FarLurE To Account For DEFICIT 

Where respondent consigned to complainant a carload of potatoes, 
and complainant advanced to respondent the sum of $1,000, 
and sold the potatoes for respondent’s account pursuant to 
the terms of the contract and rendered an account sales showing 
the net receipts from the sale of the potatoes to be less than the 
$1,000 advanced, and where respondent failed to file an answer 
to the complaint seeking recovery of the deficit, it is held, that 
respondent’s failure to file an answer constitutes a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint, that respondent’s failure to pay complainant the deficit 
incurred in the handling of the potatoes for respondent’s 
account is a violation of section 2 of the act, and that com- 
plainant is entitled to an award of reparation in the amount of 
the deficit, plus interest 

FaILurRE TO DELIVER 

Where complainant failed to secure delivery of a carload of 
cantaloups because seller’s agent had sold the shipment to 
another buyer, it is held, that the failure to deliver was a direct 
result of seller’s failure to cancel agent’s authority to sell before 
negotiating a sale to complainant and seller is liable for loss 
sustained by complainant 
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FaILurE To DELIVER—Continued 
Where complainant alleged failure on part of respondent to 
deliver onions in accordance with the terms of a contract and 
that complainant suffered a loss by purchasing a replacement 
shipment, and respondent failed to answer the complaint, 
held, respondent’s failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint, and respondent’s 
failure to deliver the onions is in violation of section 2 of the 
act, for which reparation should be awarded to complainant 
for the damages sustained by him in purchasing a replacement 
I i aah ms esis ica Sepa laos Mpa aea ea =e 
Where it is alleged that respondent contracted to sell complainant 
cabbage and onions, but failed to deliver them, and where 
respondent failed to file an answer in the case, held, that 
respondent’s failure to answer is deemed to be an admission of 
the allegations in the complaint, and respondent’s failure to 
pay the difference between the contract price and market price 
of the commodities is a violation of the act, for which reparation 
should be awarded complainant. ......~~ 6. ..6265665066<5-- 
Where respondent failed to deliver potatoes in accordance with 
contract terms and respondent failed to file an answer, held, 
respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and failure to deliver the 
potatoes is in violation of section 2 of the act for which com- 
plaint is entitled to an award of reparation for damages resulting 
from respondent’s failure to deliver the produce- --- 
Where respondent sold compiainant two carloads of grapes at a 
price f. 0. b. loading point with understanding complainant 
would have opportunity to inspect before shipment but could not 
make such inspection because of late notification of shipment 
and paid agreed purchase prices immediately after shipment in 
reliance upon respondent’s description of the grapes which, it 
appears from condition at destination, were not in suitable 
shipping condition when shipped by respondent, it is held, that 
since no inspection was made by complainant buyer before 
shipment, the suitable shipping condition rule applies and since 
complainant diverted to other markets in effort to make best 
possible disposition, recovery is allowed complainant for losses 
sunteined De 16 OR GUMRs oo sinks wese non Sas Ban asa tenncos 
FaILuRE TO DELIVER IN ACCORDANCE WITH ConTRACT TERMS 
Where complainant sought to recover reparation in the amount 
of damage sustained by it as a result of respondent’s failure 
to deliver to complainant a carload of prunes in accordance 
with the contract requiremeuts, held, on the basis of the 
evidence, that had the prunes here involved been in suitable 
shipping condition at the shipping point, they would have sold 
for at least a certain minimum price quoted, and on this basis 
the half bushel of prunes here involved would have sold for a 
larger amount than they were sold at auction because they were 
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in a deteriorated condition and, therefore, complainant is en- 
titied to an award of reparation for damages in the amount of 
the difference between the value of the prunes at the time of 
delivery and the value they would have had if they had met 
contract requirements----------------- eee ee a 


Where seller contracted to ship a carload of Rome apples the 


last of the week but failed to do so and offered to substitute 
a carload of Rome, Staymen and Delicious apples, and the 
purchaser did not accept the substitute carload, held, that the 
failure of seller to deliver the commodity in accordance with 
the contract terms entitles complainant to an award of repara- 
tion in the amount of the difference between the replacement 
purchase price and the contract price of the commodity- --- 


Where complainant alleges a contract to purchase two carloads 


of U. S. No. 1 apples from respondent, the first of which had 50 
percent Bitter Pit on arrival and the second carload was not de- 
livered, and complainant seeks to recover the loss sustained on 
resale of the first carload and the return of the deposit made 
on the second, held, that the first carload was not in suitable 
shipping condition and complainant is entitled to recover the 
difference between the value of the apples as warranted and 
those actually received in the first shipment, but complainant 
is not entitled to the deposit because it repudiated the contract 
by notifying respondent the second car would not be accepted_ 


FAILURE TO DELIVER WITHOUT REASONABLE CAUSE 


Where respondent agreed to consign ten carloads of honeydew 


melons to complainant for resale and complainant made an ac- 
comodation advance of $600 on each of ten cars, but respondent 
only shipped six carloads, and failed to file an answer to the 
complaint, held, that respondent’s failure to file an answer 
constitutes a waiver of hearing and an admission of the facts 
alleged in the complaint and its failure to repay so much of the 
accomodation advance as related to the four carloads which 
were never shipped, as well as the commissions which would 
have been earned by complainant in reselling the four carloads, 
constitutes a violation of the act for which reparation should be 
RWEPGOR UlOINANS. 52.5 S 25 cece leat c cece clan w ccd 


FAILURE TO Pay 





Where complainant advanced money to respondent and the 


latter agreed to ship thirty carloads of melons but only 
shipped thirteen carloads to complainant and failed to return the 
difference between the advance payments and the sum realized 
on the sale of the thirteen carloads, and respondent failed to 
file an answer to the complaint, held, that respondent’s failure 
to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and its failure to 
pay the amount due under the contract entitles complainant to 
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an award of reparation in the amount of the difference between 
the advance payments and the sum realized on the sale-__-----__- 


FAILURE TO Pay BALANCE OF PURCHASE PRICE 


The evidence in this proceeding indicates that the respondent- 


buyer failed to prove either the market value of the peppers 
actually received or the market value they would have had if 
they had answered to the warranty and having thus failed to 
prove that he was damaged as a result of the breach of warranty, 
held, complainant is entitled to the unpaid balance of the 
contract purchase price as reparation____-_....-.---------- 


Where complainant alleged that it sold and delivered a carload 


of lemons to respondent and that respondent accepted said 
lemons but made only part payment claiming an accord and 
satisfaction due to a dispute over a previous shipment of 
oranges, it is held, that to constitute accord and satisfaction 
the check accepted by complainant should have been offered 
only on condition that it be taken in full payment and such 
offer must be communicated to the creditor in an unmistakable 
manner, and since respondent failed to sustain its burden of proof 
of accord and satisfaction, the complainant is entitled to an 
award of reparation in the amount of the balance of the purchase 


Where complainant contracted to sell to respondent a number of 


lugs of good quality pears, f. o. b. Los Angeles, California, 
which were shipped by truck to Omaha, Nebraska, and upon 
arrival of the pears respondent paid the purchase price less an 
allowance allegedly offered by complainant for soft and overripe 
pears, held, that since the evidence shows that the pears were 
of good quality when shipped, and that complainant did not 
offer any allowance and, therefore, there was no breach of 
contract on the part of complainant, and that reparation should 
be awarded complainant for the balance of the purchase price- 


Where complainant sold a carload of potatoes to respondent 


company which accepted delivery but failed to pay the full 
purchase price and it failed to file an answer to the complaint, 
it is held, that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and its 
failure to pay the agreed purchase price was a violation of the 
act, for which reparation should be awarded complainant in 
the amount of the unpaid balance of the purchase price, with 
PON cats Ga sistas eng alah ond aidier ated ea aaa Stat es oe 


Where complainant sold a truckload of produce to respondent 


who accepted delivery, paid part of the purchase price but has 
failed to pay the balance, and has failed to file an answer to 
the complaint, it is held, that his failure to answer constitutes 
an admission of the facts alleged in the complaint, and com- 
plainant should be awarded reparation in the amount of the 
unpaid balance of the agreed purchase price_-__-------------- 
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Where complainant sold celery to respondent who accepted 
delivery but failed to pay the balance of the purchase price, and 
respondent failed to file an answer to the complaint which failure 
to answer constitutes, under the rules of practice under the act, 
an admission of the facts alleged in the complaint, held, com- 
plainant is entitled to an award of reparation in the amount 
of the balance of the purchase price__..._..---------------- 


Where complainant sold grapes to respondent at an agreed price, 
and respondent resold the grapes and paid over the net proceeds 
to complainant, contending that the latter authorized respondent 
to sell the grapes for complainant’s account, held, that since the 
evidence failed to establish an agreement to change the contract 
of sale to a consignment for sale, respondent’s failure to pay 
the full purehase price is in violation of the act and that com- 
plainant is entitled to an award of reparation for the balance 
OO TE OU WB oo Se oe oe oe ete ose eae dus 


Where complainant sold potatoes to respondent, and respondent 
accepted the delivery, paid a part of the agreed purchase price 
and failed to answer the complaint, it is held, that respondent’s 
failure to answer is deemed an admission that the allegations 
contained in the complaint are true, and therefore, reparation 
should be awarded complainant for the balance of the agreed 
pine SP Cie eee. - oe ee se eset ion duee 


Where complainant sold potatoes to respondent company which 
accepted delivery but failed to pay the balance of the purchase 
price, and where it failed to file an answer to the complaint 
which failure to answer constitutes an admission of the facts 
alleged in the complaint, held, complainant is entitled to an 
award of reparation in the amount of the balance of the purchase 


Where complainant sold several lots of garlic to respondent, 
which accepted delivery but failed to pay the full purchase 
price, and where respondent failed to file an answer to the 
complaint, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint 
and its failure to pay the full purchase price for each lot of 
garlic was a violation of the act for which reparation should 
be awarded complainant in the amount of the unpaid balance of 
the total obligation, with interest 


Where complainant sold several shipments of esis agricul- 
tural commodities to respondent who accepted delivery but 
failed to pay the full purchase price and failed to file an answer 
to the complaint, held, that respondent’s failure to file an 
answer constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, and respondent’s failure 
to pay the balance of the purchase price due is a violation of 
the act for which reparation should be awarded to complainant, 
with interest 


8 A.D, 
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Where evidence establishes that complainant contracted to sell 
respondent a carload of potatoes represented as U. S. No. 1 
on f. o. b. basis, and appeal inspection at destination reversed 
shipping point certificate because grade defects slightly ex- 
ceeded the tolerance allowed for the U. 8S. No. 1 grade, held, 
in an action by complainant for the balance of purchase price, 
that complainant breached the warranty as to grade for which 
the measure of damages is the difference between the market 
value of the produce delivered and that of the produce as war- 
ranted, but in the absence of proof as to the market value of 
the potatoes delivered, complainant is entitled to the full 
enigih) CN ss. Se oS oss SE ee sot eeee sa 

Where it is alleged that complainant sold a carload of grapes to 
respondent and that respondent accepted the produce but has 
paid only a part of the purchase price thereof, and where 
respondent failed to file an answer in the case, held, that re- 
spondent’s failure to answer constitutes a waiver of hearing 
in the case and is deemed to be an admission of the allegations 
in the complaint and respondent’s failure to pay the balance 
of the purchase price is a violation of the act for which repara- 
tion should be awarded complainant in the amount of the 
halanoe of the purchdee pelee..... =. - =. -- 3 je. oS co sees 

Where it is alleged that complainant sold and delivered 319,600 
pounds of potatoes to respondent and that respondent paid 
or caused to be paid part of the purchase price therefor, but 
refused to pay the balance thereof, and where respondent 
failed to file an answer in the case, held, respondent’s failure to 
answer constitutes a waiver of hearing and an admission of the 
allegations of the complaint, and respondent’s failure to pay 
the entire purchase price is a violation of the act for which 
reparation with interest, should be awarded complainant - - - - - 

Where it is alleged that complainant sold three truckloads of 
mixed vegetables to respondent and that respondent accepted 
the produce but has paid only part of the purchase price there- 
of, and where respondent failed to file an answer in the case, 
held, that respondent’s failure to answer is deemed to be an 
admission of the allegations in the complaint and respondent’s 
failure to pay the balance of the purchase price is a violation 

of the act, for which reparation should be awarded complain- 


Where respondent failed to pay the full purchase price for a 
truckload of apples and failed to answer the complaint, held, 
that respondent’s failure to answer constituted an admission 
of the facts alleged in the complaint and respondent’s failure 
to pay the full purchase price is a violation of section 2 of the 
act for which complainant should be awarded reparation 
in the amount of the unpaid balance of the purchase price, 
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Where respondent purchased after inspection a quantity of 


potatoes, but thereafter refused to pay complainant the full 
purchase price for the alleged reason that some of the potatoes 
“were decaying,” held, that in a purchase after inspection, 
between dealers, there is no implied warranty of merchanta- 
bility, and reparation should be awarded to complainant for 
the amount of the balance of the purchase price__-_-__-____- 


Where respondent purchased peaches and made part payment 


only and respondent failed to file an answer, it is held, respond- 
ent’s failure to answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay the balance of 
the purchase price is a violation of section 2 of the act for which 
reparation should be awarded complainant__.-....---------- 


Where respondent’s agent contracted to purchase from com- 


plainant a carload of carrots after inspection and notified 
respondent the carrots were medium to large size, and re- 
spondent resold the carload but accounted only for the net 


- proceeds claiming that the carrots were not medium to large 


size which it had instructed the agent to purchase, held, that 
the agent was authorized by respondent to exercise discretion 
as to size in purchasing carrots and the agent purchased the 
carrots on the basis of its own inspection, with no warranty by 
complainant as to size, and, therefore, complainant is entitled 
to recover the balance of the purchase price_-__-------------- 


Where respondent alleged that the potatoes purchased from 


complainant on basis of 85 percent U. S. No. 1 delivered were 
not of grade warranted and respondent deducted from the 
purchase price the alleged value of potatoes lost in recondition- 
ing the shipment 30 days later, held, in an action by com- 
plainant for the balance of the price, that the evidence indicates 
the percentage of freezing injury was within the tolerance 
allowed by the grade and the loss sustained by respondent 
resulted from its failure to sort the potatoes and, therefore, 
complainant is entitled to an award of reparation for the bal- 
LN EN RU en ee eae ae ee ge wate a 


Where respondent failed to answer the complaint for the recov- 


ery of the purchase price of a carload of potatoes but respond- 
ent paid complainant a portion of the purchase price, it is held, 
that complainant should be awarded reparation in the amount 
of the unpaid balance of the agreed purchase price, with 
DRIES se oe ee oes ee aa caseuuaes 


Where respondent introduced no evidence of the contents of 


telephone conversations but sent his agent to the place of 
business of the complainant, where the agent inspected and 
purchased and accepted delivery of a truckload of bananas 
which he transported to the respondent’s place of business in an 
unventilated and unrefrigerated truck, it is held, that the 
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transaction was a sale after inspection at the complainant’s 
place of business and that, complainant not being responsible 
for deterioration in transit, reparation should be awarded 
complainant for the unpaid balance of the purchase price, with 
MYNNENE on oo oa ota owen Taso ieecee ee eee 
Where respondent purchased two lots of produce but failed to 
pay complainant the full amount of the agreed purchase price 
and failed to answer the complaint, held, that the failure to 
answer constitutes an admission of the truth of the allegations 
in the complaint and reparation should be awarded complain- 
ant for the unpaid balance of the contract purchase price, with 
WNGOROR. . oo. Sento ene sean Hee ee eee Fe een 
Where respondent purchased 260 crates of cantaloups but failed 
to pay complainant the full amount of the agreed purchase 
price and admitted the truth of the allegations in the complaint 
by failing to answer, reparation should be awarded complain- 
ant for the unpaid balance of the contract purchase price, 
Te SAN a a a ola eae ee me 
Where respondent purchased 500 sacks of cabbage but failed to 
pay complainant the full amount of the agreed purchase price 
and failed to answer the complaint, held, that the failure to 
answer constitutes an admission of the truth of the allegations 
in the complaint and reparation should be awarded complain- 
ant for the unpaid balance of the contract purchase price, 
CURT I a as 9 el ha et ee ce ra, 


FaILuRE TO Pay BALANCE ON ACCOUNT 


Where respondent purchased numerous small lots of produce on 
which payments were made to complainant at intervals but 
nothing has been paid for several months and respondent 
failed to answer, it is held that complainant is entitled to 
reparation in the amount of the unpaid balance remaining on 
GNI a stp a wikia Saas tems wid ee Ss ege ee ase Aeon we 


FAILURE TO Pay BROKERAGE FEE 


Reparation awarded in amount of brokerage seller agreed to pay 
complainant for services in negotiating acceptable sale - - - - -- 
Where complainant, as broker, purchased various fruits and 
vegetables for respondent, but respondent failed to pay com- 
plainant brokerage fees and failed to answer the complaint, 
held, complainant’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and respond- 
ent’s failure to pay brokerage fee is a violation of section 2 of 
the act for which the complainant is awarded reparation ___--- 
Where complainant purchased and shipped to respondent a truck- 
load of tomatoes in accordance with respondent’s instructions, 
and the shipment was destroyed en route to destination, and 
respondent failed to reimburse complainant for the cost of 
procuring and shipping the tomatoes, and for his brokerage 
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fee, respondent’s failure to pay constitutes a violation of 
section 2 of the act and, therefore, complainant is entitled to 
an award of reparation in the amount found dueit____________- 


Failure to pay contract price less damages sustained by buyer__-_-_--- 
FarILurE TO Pay DEFICIT 


Where ‘complainant has proved that, in accordance with the 


agreement of the parties, he sold a carload of lettuce on con- 
signment from respondent, but that a deficit was incurred, and 
where respondent alleged negligence on the part of complain- 
ant in making the sale, but failed to prove such defense, held, 
that reparation should be awarded complainant for the amount 
of the deficit incurred by him, plus interest__....._..._._-_-. 


FarLturE To Pay For VALUE OF PRODUCE 


Where seller sought to recover the full purchase price from buyer 


in a delivered sale of potatoes, the shipment having arrived 
on Friday, a legal holiday, the next business day being Mon- 
day, and there was no evidence that buyer actually received 
notice of arrival until Monday, it is held, that the potatoes 
were tendered for delivery on Monday, and that since buyer 
unloaded the produce before giving notice that it failed to meet 
the contract requirements, buyer accepted the shipment and, 
therefore, complainant is entitled to an award of reparation 
for the value of the goods actually delivered________._-_-__- 


FaILurRE TO Pay on Joint Account AGREEMENT 


Where complainant alleged that it sold carloads of fruits and 


vegetables purchased and shipped to it by respondent pursuant 
to a joint account agreement between the parties, and sought 
to recover from respondent one-half of the losses sustained 
in the transactions, plus advances made to respondent, and 
the latter denied that this was a joint account venture or that 
he owes complainant any sum whatsoever, it is held, that the 
documentary evidence of record supports complainant’s ver- 
sion of the joint account agreement, and that respondent’s 
failure to pay to complainant respondent’s share of the losses 
resulting from the joint venture, plus the amount of the ad- 
vances, constitutes a violation of the act, and reparation 
should be awarded to complainant.._...........---------- 


Where complainant seeks to recover a deficit incurred in handling 


onions on joint account with respondent, the oral details of 
which parties are in disagreement, consideration may be given 
to any available pertinent documentary evidence, but since 
prompt objection was not made by party affected, it is con- 
cluded that no breach of contract or duty on the part of the 
coinplainant has been established and, therefore, complainant 
is entitled to an award of reparation in the amount under the 
SDE Betouns areas... te ee eerie fi sce - 
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FaiturE To Pay Loss on Joint Account TRANSACTION 
Where a net loss was incurred in connection with handling of two 
carloads of bananas by the parties pursuant to a joint account 
50 agreement, and respondent failed to file an answer to the formal 
39 complaint, held, respondent’s failure to answer constitutes an 
admission of the facts alleged in the complaint and a waiver of 
oral hearing, and respondent’s failure to pay his proportionate 
share of the loss incurred constitutes a violation of the act for 
which reparation, with interest, should be awarded complainant. 1372 


Faure to Pay Net Procereps 
Where complainant alleges that it consigned a truckload of 
peaches to respondent for complainant’s account and respondent 
failed to pay complainant the net proceeds, and where re- 
spondent failed to answer the complaint, held, that by failure 
to answer respondent admits the facts alleged in the complaint, 
and respondent’s failure to pay complainant is a violation of 
section 2 of the act for which reparation should be awarded 
complainant for the sum due, plus interest__------.--------- 1292 
FarILurE To Pay ProcerEps oF SALE 
Where the evidence showed that even though no contract of 
purchase and sale for a carload of celery ever came into being 
between the complainant and respondent Kerzner, because 
there was never any meeting of the minds with respect to the 
terms of the alleged contract, but the record disclosed there was 
a shipment of the celery by complainant and an acceptance of 
the commodity by respondent, who protested its condition by 
wire to the shipper, stating that respondent would only handle 
the celery for the shipper’s account, and the celery was there- 
after disposed of by respondent, who realized the net sum of 
$651.95 which was never paid or tendered to complainant by 
respondent, it is held, that respondent’s failure to pay com- 
plainant the proceeds realized from the sale ot the celery was & 
violation of section 2 of the act and complainant should be 
awarded reparation in the amount of the net proceeds, with 
TOI a a gga Ns ae a tae aot eae tS at 48 
FarturE To Pay Promptty ror Customs DutTIEs 
Where customhouse broker, as agent of buyer, arranged clearance 
from Canada of potatoes purchased for shipment to Pennsyl- 
vania, and complainant was later compelled to pay additional 
duties, held, that buyer is liable to his agent for the additional 
I ai a a ta cae hd ck Ra a ne ean em aa 
FaiLturE To Pay Purcuase Price 
Complainant-seller, not shown to have warranted a certain grade 
or quality of tomatoes, should be awarded reparation for the 
contract purchase price where respondent’s agent was allowed 
unrestricted examination of a carload of tomatoes, and one of its 
officers examined the report made by a Federal inspector before 
purchasing and accepting delivery. ..-...-----.-----.------ 1184 


749 





1564 


CUM. INDEX-DIGEST AND SUB.-INDEX OF AGRI. DECS. 


VOLUME 8—1949 


8 A.D, 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
FAILURE TO Pay PurcHASE PricE—Continued 


In an f. o. b. sale of U. S. No. 1 potatoes, which were accepted by 


the buyer who failed to pay the purchase price therefor be- 
cause the ‘‘commodity was diseased when same arrived’ at 
destination, and the record shows that no official inspection of 
the potatoes was ever made at destination, that the shipment 
was accepted without complaint and unloading started in less 
than four hours after arrival, and that four days later the buyer 
ordered another car of potatoes from the seller stating that 
check for the car in question was in the mail, it is held, that the 
mere fact the potatoes were in an unmerchantable condition 
several days after arrival is no defense, that respondent failed to 
show that the potatoes were damaged by some breach of the 
contract by complainant, and that complainant should be 
awarded reparation in the amount of the contract purchase 


Where complainant agreed to sell one carload of U. S. No. 2 


tomatoes to be “packed by Post Produce Company’’, and 
complainant delivered tomatoes labeled to indicate they were 
not a product of the Post Produce Company, and was on notice 
that respondent had previously sold tomatoes answering this 
description to another dealer and that respondent because of 
the breach was unable to fill his contract for resale, held, that 
respondent suffered damages by reason of complainant’s breach 
measured by the difference between the contract price on its 
resale and the reasonable market value of the tomatoes at the 
time the defect was, or should have been discovered, and that 
complainant should be awarded reparation amounting to the 
difference between the original purchase price on its contract 
with respondent and the amount of damages which respondent 
suffered by reason of complainant’s breach of the contract __- -- 


Where complainant alleged in a complaint that the respondent 


failed to pay for two truckloads of oranges purchased from the 
complainant, and respondent failed to answer the complaint, 
held, respondent’s failure to answer constitutes an admission 
of the facts alleged in the complaint, and its failure to pay the 
purchase price is a violation of section 2 of the act for which 
complainant should be awarded reparation-- --------------- 


Where complainant alleged respondent failed to pay for four 


truckloads of fresh vegetabies, and respondent failed to file 
an answer, held, respondent’s failure to file an answer admits 
the facts alleged in the complaint, and respondent’s failure to 
make payment is in violation of section 2 of the act for which 
complainant is entitled to reparation, plus interest---------- 


Where complainant alleged that it delivered one carload of 


potatoes to respondent, who failed to give notice ot rejection 
or to request Federal inspection within twenty-four hours after 
arrival of the car at destination, and where respondent has 
failed to file an answer to the complaint, but the report of in- 
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vestigation issued pursuant to section 47.7 of the rules of 
practice indicates that part of the carload of potatoes failed to 
meet grade requirements, held, that respondent’s tailure to 
give notice of rejection constitutes an acceptance, that re- 
spondent’s failure to answer constitutes an admission of the 
allegations of the complaint, that, for the purpose of assessing 
damages, the report of the investigation may be considered, 
and that reparation should be awarded complainant in the 
amount of the purchase price of the carload, less a deduction 
to respondent for defects in part of the shipment----_--_--_-- 
Where complainant alleged that it sold and delivered two truck- 
loads of bananas to respondents, who accepted delivery but 
failed to pay the full amount of the agreed purchase price, and 
where respondents have failed to file an answer, held, that failure 
of the respondents to file an answer constitutes an admission 
of the allegations of the complaint and their failure to pay the 
balance of the agreed purchase price is a violation of the act for 
which reparation should be awarded to complainant- -_- ----- 
Where complainant alleged that respondent failed to pay the full 
purchase price for a carload of onions, and where respondent 
failed to answer the complaint, held, that respondent’s failure 
to answer admits the allegations of the complaint to be true, and 
its failure to pay the tull purchase price is a violation of section 
2 of the act for which reparation was awarded to the complainant 
WRN TN oon er er aa ae a Se ee 
Where complainant alleged that respondent failed to pay the 
purchase price for a truckload of grapefruit and oranges, and 
where respondent failed to file an answer to the complaint, held, 
that failure to file an answer constitutes an admission of the 
facts alleged in the complaint and failure to make payment is 
in violation of section 2 of the act, and complainant is entitled 
to the agreed purchase price as reparation, plus interest-__--- 


Where complainant alleges that respondent failed to pay the full 
purchase price for tomatoes and respondent failed to answer 
the complaint, held, respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, and 
respondent’s failure to pay the full purchase price for the 
tomatoes is a violation of the act for which complainant is 
entitled to an award of reparation. ............-......-....- 

Where complainant alleged that respondent purchased a truckload 
of potatoes from complainant but failed to pay the purchase 
price, and where respondent did not file an answer to the com- 
plaint, it is held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint, 
and the respondent’s failure to pay the purchase price is a 
violation of section 2 of the act for which reparation should be 
awarded to complainant, with interest........-.-.---------- 
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Where complainant alleged that respondent purchased from com- 
plainant’s assignors various perishable agricultural commodities, 
and the assignors delivered the commodities in accordance with 
the terms of the contracts and respondent accepted the produce 
but failed to pay the purchase prices and where respondent 
failed to answer the complaint filed against him for recovery 
thereof, it is held, that respondent’s failure to file an answer to 
the complaint constitutes an admission of the facts alleged 
therein as provided in the rules of practice under the act, and 
complainant should be awarded reparation against respondent 

Where complainant, at respondent’s request, purchased, paid 
for and delivered a truckload of bananas to respondent who 
having accepted delivery after full opportunity for inspection, 
sold at least a part of the bananas but thereafter refused to pay 
the purchase price claiming the bananas were of inferior quality 
and that complainant having assigned the claim was no longer a 
proper party complainant, it is held, that respondent accepted 
delivery and complainant is entitled to recover the agreed 
purchase price and delivery charges as claimed 

Where complainant seeks to recover purchase price of a carload 
of cantaloups allegedly sold to respondent, and respondent con- 
tends that the contract was subject to its approval of the quality 
and condition of the melons as reported by complainant after 
inspection but complainant misrepresented the condition caus- 
ing respondent a profit loss of $216, held, that the evidence 
shows the contract was subject to respondent’s approval of 
complainant’s report but there was no misrepresentation on the 
part of complainant, and reparation should be awarded com- 
plainant for the purchase price 

Where complainant sold a carload of oranges to respondent which 
accepted them but failed to pay the purchase price, and where 
no answer to the complaint has been filed, held, that respond- 
ent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing and 
the failure to pay the agreed purchase price constitutes a viola- 
tion of the act for which reparation should be awarded com- 
NN Pa ee ois he nea ha a ete ase teas 

Where complainant sold a carload of watermelons to respondent 
which accepted delivery but failed to pay any part of the pur- 
chase price and where respondent failed to file an answer to the 
complaint, held, that respondent’s failure to file an answer con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, and respondent’s failure to pay the 
agreed purchase price is a violation of the act for which repara- 
tion should be awarded to complainant in the amount of the pur- 
chase price, with interest 
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Where complainant sold a truckload of boysenberries to respond- 
ent who accepted delivery but failed to pay the purchase price 
and respondent failed to file an answer to the complaint, it is 
held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and respond- 
ent’s failure to pay the agreed purchase price is a violation of 
the act, for which reparation should be awarded complainant in 
the amount of the purchase price, with interest_...-.._-.._-- 
Where complainant sold a truckload of oranges to respondent who 
accepted the oranges but failed to pay the purchase price, and 
respondent failed to file an answer to the complaint, it is held, 
that respondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint, and respondent’s 
failure to pay the agreed purchase price is a violation of the 
act, for which reparation should be awarded complainant in 
the amount of the purchase price, with interest__._..._.____- 
Where complainant sold a truckload of produce to respondent who 
accepted delivery but has failed to pay any part of the purchase 
price and has failed to file an answer to the complaint, it is held, 
that such failure to answer constitutes an admission of the facts 
alleged in the complaint, and complainant should be awarded 
reparation in the amount of the unpaid purchase price- - __-_-_- 
Where complainant sold and delivered to respondent three car- 
loads of oranges and grapefruit and respondent accepted them 
but failed to pay the purchase price therefor, and where respond- 
ent failed to file an answer to the complaint, held, that respond- 
dent’s failure to file an answer constitutes an admission of the 
allegations of the complaint and a waiver of hearing on the 
facts, and respondent’s failure to pay the purchase price for the 
oranges and grapefruit accepted by him is a violation of the act 
for which reparation should be awarded complainant in the 
amount of the full purchase price... ........-.............. 
Where complainant sold to respondent a truckload of potatoes 
and respondent accepted the produce but has paid no part of 
the purchase price, and failed to file an answer, it is held, that 
respondent’s failure to answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay the purchase price is a violation of 
the act for which reparation should be awarded to complainant 
in the amount of the purchase price, plus interest___________- 
Where complainant sold two truckloads of onions to respondent 
who accepted delivery, transported the onions in interstate 
commerce to his place of business but he has failed to pay any 
part of the agreed purchase prices and has failed to file an 
answer, it is held, that such failure to answer constitutes an 
admission of the facts alleged in the complaint, and complain- 
ant should be awarded reparation in the amount of the agreed 
RINE OTN oo nen eer a imp ck enc aot ee er ag alors a ar 
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Where complainant sought to recover the purchase prices of two 
truckloads of bananas sold and delivered to respondent on the 
basis f. o. b. steamerside loading final, and respondent alleged 
that complainant warranted the bananas would be of the 
best quality whereas the bananas received were diseased and 
failed to ripen, held, that since the contract specified “run of 
the shipment” and respondent admitted the bananas received 
appeared to be in good condition, and there was no guarantee 
that the bananas would ripen after delivery, complainant did 
not breach the contract and is entitled to an award of repara- 
tion for the purchase prices 

Where it is alleged that complainant sold and delivered 65 crates 
of celery to respondent and that respondent accepted the pro- 
duce but has not paid any part of the purchase price, and where 
respondent failed to file an answer in the case, held, that re- 
spondent’s failure to answer is deemed to be an admission of the 
allegations in the complaint and respondent’s failure to pay the 
purchase price is a violation of the act for which reparation 
should be awarded complainant in the amount of the pur- 
chase price 

Where it is alleged that complainant sold and delivered a truck- 
load of oranges to respondent and that respondent accepted the 
produce but has not paid any part of the purchase price and 
where respondent failed to file an answer in the case, held, that 
respondent’s failure to answer is deemed to be an admission of 
the allegations in the complaint and respondent’s failure to 
pay the purchase price is a violation of the act for which repara- 
tion should be awarded complainant in the amount of the pur- 
chase price 

Where it is alleged that complainant sold and delivered three car- 
loads of cabbage and that respondent accepted the produce 
but has paid no part of the purchase price thereof and where 
respondent failed to file an answer in the case, held, that re- 
spondent’s failure to answer constitutes a waiver of hearing in 
the case and is deemed to be an admission of the allegations in 
the complaint, and respondent’s failure to pay the purchase price 
is a violation of the act for which reparation should be awarded 
complainant in the amount of the full purchase price 

Where it is alleged that respondent accepted but failed to pay the 
purchase price for one carload of potatoes, and rejected three 
other carloads, purchased from complainant, and where respond- 
ent failed to file an answer to the complaint, held, that respond- 
ent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay the amount of the agreed purchase 
price for the car accepted, and the loss sustained on resale of 
three cars rejected, is a violation of the act, for which repara- 
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tion should be awarded complainant in the amount of the loss 
CORNEA WOE. «oss osicesk Ss se eee ess 
Where it is alleged that respondent failed to accept delivery of 
four carloads and pay complainant the purchase price for five 
carloads of commodities purchased by respondent from com- 
plainant, and where respondent failed to file an answer in the 
proceeding, held, that respondent’s failure to answer con- 
stitutes an admission of the facts alleged in the complaint and 
respondent’s failure to accept delivery and pay the full amount 
of the purchase price was in violation of the act for which 
reparation should be awarded complainant___..-..---------- 
Where it is alleged that respondent failed to pay for two car- 
loads of potatoes purchased from complainant and where re- 
spondent failed to file an answer to the complaint, held, re- 
spondent’s failure to file an answer is deemed to be an admission 
of the facts alleged in the complaint and respondent’s failure to 
pay the purchase price is a violation of the act for which repara- 
tion should be awarded to complainant__-_...._-_---.------ 
Where it is alleged that respondent failed to pay the purchase price 
for a truckload of bananas sold to respondent by complainant, 
and where respondent failed to file an answer to the complaint, 
held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and respond- 
vnt’s failure to pay the full amount of the agreed purchase 
rice is a violation of the act, for which complainant should be 
awarded reparation in the amount of the purchase price--_---- 
Where it is alleged that respondent failed to pay the purchase 
price for four truckloads of potatoes delivered to respondent, 
by complainant, and where respondent failed to file an answer 
to the complaint, held, that respondent’s failure to file an an- 
swer constitutes an admission of the facts alleged in the com- 
plaint and respondent’s failure to pay the full amount of the 
agreed purchase price is a violation of the act, for which repa- 
ration should be awarded complainant--_-_-....------------- 
Where it is alleged that respondent failed to pay the purchase 
price for one truckload of oranges delivered to respondent by 
complainant and where respondent failed to file an answer to 
the complaint, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint, 
and respondent’s failure to pay the full amount of the agreed 
purchase price is a violation of the act, for which reparation 
should be awarded complaiaant- - --_- sei aa et wick aisle ard: ate se 
Where it is alleged that respondent failed to pay the purchase 
price for one carload of potatoes delivered to respondent by 
complainant and where respondent failed to file an answer to 
the complaint, held, that respondent’s failure to file an answer 
constitutes a waiver of oral hearing and an admission of the 
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facts alleged in the complaint, and respondent’s failure to pay 
the full amount of the agreed purchase price is a violation of 
the act, for which reparation should be awarded complainant - 

Where it is alleged that respondent failed to pay the purchase 
price for 25 crates of tomatoes purchased from complainant, 
and where respondent failed to file an answer to the complaint, 
held, that respondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint, and respondent’s 
failure to pay the full amount of the agreed purchase price was 
@ violation of the act, for which reparation should be awarded 
complainant 

Where it is alleged that respondent failed to pay the purchase 
price for shipments of boysenberries and where respondent 
failed to answer the complaint, held, respondeat’s failure to 
answer the complaint is deemed an admission of the facts al- 
leged therein, and respondent’s failure to pay for the boysen- 
berries is a violation of the act for which complainant is en- 
titled to an award of reparation 

Where it is alleged that respondent has failed to pay the full pur- 
chase price for 11 carloads of potatoes purchased from com- 
plainant, and where respondent failed to file an answer to the 
complaint, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and respondent’s failure to pay 
the full amount of the agreed purchase price is a violation of 
the act, for which reparation should be awarded to complainant. 


Where it is alleged that respondent has failed to pay the purchase 
price for 300 sacks of potatoes delivered to respondent by com- 
plainant, and where respondent failed to file an answer to the 
complaint, held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, and 
respondent’s failure to pay the full amount of the agreed pur- 
chase price is a violation of the act, for which reparation should 
be awarded complainant 

Where it is alleged that respondent has failed to pay the purchase 
price for a carload of watermelons purchased from complainant, 
and where respondent failed to file an answer to the complaint, 
held, that respondent’s failure to file an answer constitutes a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint, and respondent’s failure to pay the full amount 
of the agreed purchase price is a violation of the act, for which 
reparation should be awarded complainant 

Where it is alleged that respondent has failed to pay the purchase 
price for certain commodities purchased from various mer- 
chants, and where respondent failed to file an answer to the 
complaint, it is held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint, 
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and respondent’s failure to pay the amount of the agreed pur- 
chase price is a violation of the act for which reparation should 
be awarded to campiulnant. |... - «2-325 -32sd cease 
Where it is alleged that respondent purchased one carload of 
cantaloups but rejected them upon tender of delivery, after 
which complainant resold the cantaloups to a third party, and 
where respondent failed to file an answer to the complaint, 
held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and respon- 
dent’s failure to pay the difference between the contract pur- 
chase price and the amount realized upon the resale of the 
cantaloups to a third party is a violation of the act, for which 
reparation should be awarded to complainant --_--.---------- 
Where it is alleged that respondent rejected a carload of potatoes 
with cause but subsequently agreed to purchase them at a re- 
duced rate, and failed to pay the reduced purchase price under 
the subsequent agreement, and where respondent failed to file 
an answer to the complaint, held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to pay 
the reduced purchase price under the subsequent agreement 
is a violation of the act for which reparation should be awarded 
complainant in the amount of the purchase price agreed upon 
ii GRA: ROGOENY GUNGTONG. boo 8 a nom anus ages ata san ecasene 
Where respondent admitted liability for the purchase prices of 
three carloads of potatoes purchased from complainant, held, 
that reparation should be awarded complainant in the amount 
of the purchase prices- - - - -- --- Bae Baas er acre ee see 
Where respondent failed to answer the complaint for the re- 
covery of the purchase price of shipments of frozen fruits 
purchased by respondent from complainant, it is held, that 
complainant should be awarded reparation in the amount of 
the agreed contract price with interest - -- -~----- see ee ie 
Where respondent failed to make payment of the purchase price 
of a carioad of frozen blackberries and the berries were resold 
within a reasonable time by complainant, held, respondent’s 
failure to pay the purchase price constitutes a violation of the 
act for which reparation, with interest, should be awarded 
complainant, measured by the difference between the original 
contract price and the net proceeds of resale__--_------------ 
Where respondent failed to pay complainant for a truckioad of 
potatoes and onions and respondent failed to answer the com- 
piaint, held, that failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint, and failure to 
make payment is a violation of section 2 of the act for which 
complainant is entitled to an award of reparation in the amount 
OL Tie DUNGEON WHINE. oo 5 oi Se cee acing 
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Where respondent failed to pay for a truckload of celery and 
failed to file an answer, held, failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint, and 
failure to make payment is a violation of the act for which 
reparation should be awarded complainant 

Where respondent failed to pay the full purchase prices for four 
shipments of apples, and failed to file an answer to the com- 
plaiat, held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, and 
his failure to pay the full amount of the agreed purchase prices 
is a violation of the act for which reparation should be awarded 
complainant 

Where respondent failed to pay the purchase price for fruits and 
vegetables purchased from complainant and failed to answer 
the complaint, held, respondent’s failure to answer is deemed 
an admission of the facts alleged in the complaint and re- 
spondeat’s failure to pay the full purchase price is a violation 
of the act for which complainant is entitled to an award of 
reparation for the balance of the purchase price 

Where respondent failed to pay the full purchase price for two 
truckloads of fruits and vegetables and failed to file an answer 
to the complaint, held, that failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and his 
failure to pay the full purchase price is a violation of section 2 
of the act for which reparation should be awarded complainant 
in the amount of the purchase price, with interest 

Where respondent failed to pay the purchase price for a truck- 
load of onions purchased from complainant, and failed to file 
an answer to the complaint, held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in 
the complaint, and its failure to pay the agreed purchase price 
is a violation of the act, for which reparation should be awarded 
complainant 

Where respondent purchased a carload of carrots from com- 
plainant but failed to pay for them, alleging that they were 
smaller than the size specified in the contract but failed to 
prove his contention, held, that respondent’s failure to pay 
for the carrots is a violation of section 2 of the act, and com- 
plainant is entitled to an award of reparation in the amount of 
the purchase price 

Where respondent purchased fiom complainant celery, cabbage 
and tomatoes and respondent accepted delivery of the pro- 
duce but has failed to pay any part of the agreed purchase 
price and terminal charges, and respondent failed to file an 
answer, which failure constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, held, 
complainant is entitled to an award for the amount due, plus 
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Where respondent purchased from complainant cucumbers, 
wax beans, and watermelons and respondent accepted delivery 
of the produce but has failed to pay any part of the purchase 
price, and where respondent failed to file an answer to the com- 
plaint which failure to answer constitutes an admission of the 
the facts alleged in the complaint, held, complainant is en- 
titled to an award in the amount of the purchase price-_-_---_- 568 
Where respondent purchased from complainant tomatoes on 
track but refused to pay therefor, claiming that the tomatoes 
were dumped because of freezing injury and that complainant 
had expressly and impliedly warranted they were not fiozen, 
held, that the evidence fails to establish complainant gave any 
express warranties and that there were no implied warranties 
since respondent inspected or had an opportunity to inspect 
the tomatoes prior to the purchase, and that reparation should 
be awarded complainant for the purchase price____-------- 927, 
934, 941, 948, 955 
Where respondent purchased from complainant’s assignors 
various perishable agricultural commodities, and the assignors 
delivered the commodities, in accordance with the terms of 
the contracts, to respondent, and the latter accepted the 
produce but failed to pay the purchase price, and respondent 
failed to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay the agreed 
purchase price for the commodities accepted by him is a 
violation of the act for which reparation, with interest, should 
ho Wanted to enmmmemieithe : <6 2 os einesc fase san 1189 
Where respondent purchased several shipments of perishable 
agricultural commodities from complainant but failed to pay 
the full agreed price and failed to answer the complaint, heid, 
respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and respondent’s failure 
to pay the agreed purchase price is a violation of section 2 
of the act, for which complainant should be awarded reparation, 
with interest- - - -- As Ae alan core ae aie saa aese toe eras ane, See 
Where respondent purchased two carloads of celery, accepted 
one and rejected the other but failed to pay the purchase price 
for the one accepted and the difference between the purchase 
price and the net proceeds realized on resale of the other, and 
failed to answer the complaint, held, the failure to answer con- 
stitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and reparation should be awarded 
complainant for the purchase price of the carload accepted, 
and the loss on resale of the other carload, with interest- - - --- 
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Where respondent purchased three carloads of potatoes from 
complainant, accepted delivery, failed to make payment, and 
failed to answer the complaint for the recovery of the purchase 
price, but only one carload of potatoes was shipped in inter- 
state commerce or sold with the intent that it be shipped in 
interstate commerce, held, that in accordance with the rules of 
practice, failure to file an answer constitutes an admission of 
the facts alleged in the compiaint and is a violation of the act, 
and complainant should be awarded reparation in the amount 
of the agreed contract price of the one car shipped in inter- 
state commerce, with interest 


Where respondent purchased two truckloads of celery from com- 
plainant and failed to pay the purchase price and failed to 
answer the complaint, held, failure to answer constitutes an 
admission of the facts alleged in the complaint, and failure to 
pay the purchase price is in violation of section 2 of the act 
for which reparation should be awarded complainant-_-------- 


Where the evidence shows that complainant sold a lot of peaches 
to respondent at a definite price per bushel, and that respondent 
has paid no part of the purchase price, it is held, that respond- 
ent’s failure to pay was in violation of section 2 of the act and 
reparation should be awarded complainant in the amount of 
SENG OR RIO NN cod tes ce os oc reene dein cae ee sou 


Where the facts show that, after delivery of a carload of potatoes 
not meeting contract specifications, the parties agreed that the 
purchaser was to resell the potatoes for the seller’s account, 
held, that a reasonable construction of the agreement is that 
the parties intended it to operate as a rescission, and the pur- 
chaser is entitled to recover the purchase price paid by him, 
but not his loss of profits on the transaction, and purchaser 
should account to seller for the proceeds of the resale. ------- 


Where the evidence shows that the parties entered into an agree- 
ment for the sale by complainant to respondents of 1453 sacks 
of potatoes on the basis of grades shown in a Federal-State 
inspection certificate, and respondents accepted delivery of the 
potatoes but have failed and refused to pay complainant the 
purchase price therefor, held, that complainant is entitled to 
an award of reparation in the amount of the unpaid purchase 
RN No Sat an eee et eel eee we 

Where, under an f. o. b. contract of sale, complainant offered 

sufficient proof to show that oranges met contract requirements 

at shipping point and respondent defended on the ground that 
the condition disclosed by Federal inspection at destination was 
adequate proof of lack of suitable shipping condition, it is held, 
that the burden of proving this defense rested upon respondent 
who failed to sustain it by failing to show that the shipments 
moved under normal transportation service and conditions and, 
therefore, failing to show a right to reject or be relieved from 
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REPARATION—Continued 
FaILuRE TO Pay PurcHase Price—Continued 


liability for the full contract purchase prices for the shipments 
involved, and complainant should recover the full amount 
CNRS o's > ose ata be oe eg Ee en cae a a ke 


FAILURE TO Pay SHARE oF Loss 


Where the evidence shows a member of a partnership acting 
within the scope of the partnership business entered into a 
jount account agreement with complainant for the purchase 
and sale of two carloads of onions and a loss was incurred in 
connection with the transaction, held, that a joint account 
venture is in the nature of a partnership to which the rules of 
partnership ordinarily apply, the statute of frauds is not appli- 
cable to a joint account agreement, the actions of the partner 
of respondent-partnership were within the scope of the partner- 
ship business and binding upon respondent, and respondent’s 
failure to pay one-half the net loss incurred with respect to the 
sale of the carloads of onions is a violation of the act for which 
reparation with interest should be awarded complainant- -_- - -- 


FAILURE TO Pay SHARE oF Loss ON JOINT VENTURE 


Where respondents and complainant entered into a jount account 
venture whereby complainant purchased cucumbers from re- 
spondents, and it was agreed that respondents and complainant 
should share equally in the profit and loss, and a loss was sus- 
tained on the resale of the produce by complainant, but respond- 
ents failed to reimburse complainant for their share of the loss, 
and failed to file an answer to the complaint, held, that respond- 
ent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and their failure to pay com- 
plainant an equal share of the loss entitles complainant to an 
award of reparation in the amount of the share of the loss 
sustained by respondents on the joint venture___________---_- 


FatLurRE TO Prove Commopity: Was Not In SvuITABLE SHIPPING 
CoNDITION 


Where it is shown that complainant sold and delivered a car of 
onions to respondent in accordance with the contract of the 
parties and respondent failed to prove that the onions were 
not in suitable shipping condition, held, reparation should be 
awarded complainant for the amount of the difference between 
the original sale price and the net proceeds of resale on the car- 


FaILurRE TO Repay DEeEposits 


Where complainant, in a sale of potatoes by respondent without 
recourse, accepted and paid for two carloads but rejected a 
third which respondent resold, and complainant sought to 
rescind the rejection and did pay the purchase price, held, that 
complainant is entitled to the return of deposits of $200 per 
carload which respondent did not receive in time to deduct from 
sight drafts for the carloads and also the purchase price of the 

third carload less the loss sustained by respondent for resale 

MER Sm oe Se ae eda so oale Bee tas 
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FAILURE TRULY AND CORRECTLY TO ACCOUNT 


Facts held to show the parties agreed that a second carload of 
tomatoes was to be shipped by complainant in addition to, and 
not in substitution for, a carload of tomatoes previously sold to 
respondent, on a joint account basis, but diverted elsewhere 
and, therefore, respondent should account for the proceeds of 
sale on the second car, but respondent is entitled to participate 
in the profits received on the first car 


Loss SUSTAINED ON RESALE 


Where complainant offered proof of sale to respondent of a car- 
load of good Hiley peaches at a price f. o. b. shipping point, 
rolling acceptance final and respondent who rejected the 
shipment alleged in its answer that the peaches were to be 
U. S. No. 1 and denied that rolling acceptance final was in- 
cluded in the contract but failed to submit proof in support of 
this defense, it is held, that respondent’s rejection was in 
violation of section 2 of the act and complainant should be 
awarded reparation for the loss sustained on resale 


Money ADVANCED ON BEHALF OF PRINCIPAL 


Where complainant purchased for account of respondent a car- 
load of potatoes, which complainant considered to be U. 8. No. 
1 grade, but appeal inspection disclosed potatoes never were 
U. S. No. 1 because of grade defects in excess of tolerance al- 
lowed by grade, held, in an action by complainant for the 
purchase price paid and brokerage, that complainant is only 
liable for losses arising from negligence, and since there is no 
proof of negligence here, complainant is entitled to reparation 


UNLAWFUL REJECTION 


Respondent’s rejection of carload of cabbage for alleged reason 
that cabbage was not mostly medium size as purchased was 
without reasonable cause where inspector’s notes disclose that 
59 percent of the cabbage was medium size; and shipper’s 
inclusion of few sacks of carrots with full carload of cabbage 
with request for carrots to be handled on consignment was no 
justification for rejection of cabbage----.--.--------------- 


Where broker negotiated sale of tomatoes by complainant to 
respondent, who rejected tomatoes tendered, claiming broker 
warranted the tomatoes would be a particular brand whereas 
they were of two brands and were excessively scarred, held, 
that the evidence fails to establish that the contract specified a 
brand or the tomatoes diverted to respondent were not in 
suitable shipping condition, and, therefore, the rejection was 
without reasonable cause for which complainant is entitled to 
reparation for the loss sustained on resale_...-..-.---------- 
Where complainant alleged that respondent, through his agent, 
purchased a carload of lettuce on a rolling acceptance final 
basis but at respondent’s request this term was changed later 
to f. o. b., and respondent denied agreeing to purchase rolling 


8 A.D, 
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REPARATION—Continued Page 
UNLAWFUL ReEJEcTION—Continued 
acceptance final and rejected the lettuce, held, in an action by 
complainant for losses sustained in reselling, that at the outset 
there was a misunderstanding between the parties as to the 
terms, but since respondent subsequently agreed to purchase 
the lettuce on f. o. b. terms respondent’s rejection of the car- 
load on arrival was without reasonable cause, and, therefore, 
complainant is entitled to damages in the amount of the pur- 
chase price less the net proceeds received on resale of the 
WOMUNNG G08: 5 os eno eee ese a eaedaatoeegeeus 609 
Where complainant contracted to sell to respondent oranges 
suitable for cold storage, and respondent rejected the oranges, 
claiming they were unsuitable for storage, held, that respondent 
failed to sustain the burden of proof that the oranges were un- 
suitable for storage, that the rejection was without reasonable 
cause, in violation of the act, and that complainant is entitled 
to an award of reparation in the amount of the difference be- 
tween the contract price and the amount realized on resale of 
CR ORANGES © 3 52 55S 3 ted eee eae aawee 1006 
Where complainant sold and delivered two carloads of U. 8. 
No. 1 Mexican tomatoes to respondent, f. o. b. the Mexican 
border, and the facts show the shipments did not move under 
normal transportation and service, that the purchaser rejected 
the shipments because the tomatoes did not grade U. S. No. 1 
at destination, that the tomatoes were resold by respondent 
for the “account of whom concerned,” and the proceeds of 
resale were remitted to complainant, held, the respondent’s 
rejection of the shipments was without reasonable cause, in 
violation of the contract and of section 2 of the act, and repara- 
tion should be awarded complainant for the difference between 
the original sale price and the amount received on resale of 
ih: GRIN io oi Srna odendetedana abies 178 
Where complainant sold and shipped to respondent a carload of 
frozen pineapple and cherries which respondent refused to 
accept and pay for unless complainant agreed to purchase from 
respondent a carload of produce, held, that the rejection was 
without reasonable cause and reparation should be awarded 
complainant for the difference between the contract price of 
the rejected fruit and the net proceeds from the resale thereof... 187 


Where complainant sold to respondent a carload of lettuce on the 
basis f. o. b. acceptance final but the lettuce tendered was not 
of the brand represented and respondent abandoned the ship- 

ment to the carrier, held, in complainant’s action for the pur- 

chase price, that respondent surrendered his right to reject 
under the term f. o. b. acceptance final, and the rejection pre- 
cludes him from setting up the defense with respect to brand, 
and reparation should be awarded complainant in amount of 
TO SUNG RENG CRIO0 so oi She ee ch ess Boe Joanne 
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Where it is alleged that complainant sold and delivered a carload 
of potatoes and that respondent rejected the carload without 
reasonable cause, and where respondent failed to file an answer 
in the case, held, that respondent’s failure to file an answer con- 
stitutes a waiver of oral hearing in the case and is deemed to be 
an admission of the facts alleged in the complaint, and respond- 
ent’s rejection without reasonable cause is a violation of the 
act for which complainant should be awarded reparation in the 
amount of the loss sustained by him___-_-_-_---.-.-------- 


Where respondent purchased a carload of U. 8. No. 1 tomatoes 
from complainant on an f. o. b. basis but rejected the tomatoes 
on arrival, claiming they were not U. S. No. 1 grade when 
shipped because of the percentage of decay found on arrival, 
held, in an action by complainant for the loss sustained by it on 
resale of the tomatoes, that, since the tomatoes were certified 
as U.S. No. 1 when shipped and respondent has failed to prove 
that the tomatoes were not in suitable shipping condition as 
required by the term f. o. b., reparation should be awarded 
complainant for the difference between the purchase price and 
the net proceeds received on resale of the commodity - ~~ _---- 


Where respondent refused to accept delivery under an f. o. b. 
contract of sale of a carload of watermelons for the alleged 
reason that the car failed to contain the full number of melons 
specified in the agreement but certificate of Federal inspection 
at loading point indicated car contained full number of melons, 
it is held, that the rejection was without reasonable cause and 
reparation should be awarded complainant in the amount of 
the loss sustained by it on resale of the commodity-_-_-------- 


Where respondent rejected a carload of potatoes claiming that the 
potatoes purchased from complainant were unwashed and that 
the contract was for washed potatoes, held, that since the 
evidence established that the contract called for unwashed 
potatoes, respondent’s rejection was without reasonable cause, 
in violation of act, and that complainant is entitled to an award 
of reparation in the amount of the loss sustained by it on resale 
of the produce 


Where tomatoes were purchased f. o. b. loading point, and Federal 
inspection disclosed that they graded U. 8S. No. 1, with no 
decay, time in transit was normal, and a similar inspection at 
destination disclosed decay of 6% or 1% in excess of tolerance 
allowed for U.S. No. 1 grade in delivered sales, it is held, that 
the deterioration in transit was not abnormal, the shipment met 
contract requirements, and hence the rejection was without 
reasonable cause and complainant is entitled to an award of 
reparation for the loss sustained by it in the amount of the 
differeace between the contract price and the net proceeds 
realized on a resale of the produce... ............-.--------- 
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Unpalb BaLANceE OF INVOICE 
Where the evidence shows complainant, as buying broker, 
purchased for and delivered to respondent one truckload of fruit 
in accordance with instructions, and that respondent accepted 
the fruit but failed to reimburse complainant the full invoice 
price for the alleged reason that some of the fruit was not 
ordered by respondent and that part of the shipment arrived in 
bad condition, held, that reparation should be awarded com- 
plainant for the unpaid balance of the invdéice found due 
eomplainant from tespondent. «. ..... «<6 nosssnneusenesca 


REPARATION COMPLAINT 
Complainant as interested party to file. ...............---------.- 
PROPER FILING OF 
Where informal complaint was filed by real party in interest, a 
formal complaint subsequently signed by an agent is not 
prejudicial and should be accepted, but the agent should aot be 
CGRSIGOTOR GS CONNIEIMONG 6 ono = cc enc sc Sccmwseensmasccwae 
REPLACEMENT 
Se GR TRIO NO TOR on ct cn nc ccnecenenuueseiaeuaatemes 
REPORT OF INVESTIGATION 
ADMISSIBILITY OF TELEGRAM ATTACHED TO 
Where at hearing objection was made to the introduction in 
evidence of a telegram, a copy of which was attached to the 
report of investigation, the objection should have been over- 
SS Soa he il ok i ee oe de Pa a eee 
Decision based in part upon evidence contained in___....---------- 
REPUDIATION OF INSTALLMENT CONTRACT 
Gis TUM oo oe koe See oon ee nine oasatesesnat ena 
RESALE 
REASONABLE TIME 
Where frozen blackberries which were the subject of sale had been 
delivered by complainant-seller to cold storage and respondent- 
buyer, up to within two months of the date of resale, had been 
requesting an extension of time to make payment of the 
purchase price, held, under the circumstances the resale by 
complainant was made within a reasonable time- -- ----- Stara 
RESCISSION OF CONTRACT 
Facts showing parties assented to-_----------- Soot ac ok daaeacaae 
REVOCATION OF LICENSE 
Failure to account and pay promptly as justifying 
Flagrant violations of act by repeated failures to pay for shipments of 


produce, as justifying- -- Z 
Repeated and flagrant violations af act by failing to pay for interstate 


shipments as justifying. _._.-.-.------- iS Seino aoe 
When. GOROONMEET. 6 5 occas. wacecs te aaa 
RULES OF PRACTICE 


Counterclaim covering extrinsic transaction permissible under- - -- --- 
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“RUN OF SHIPMENT” STAY 
ENS SP Nh at ae a 1034 I 
SALE BY SAMPLE 
ConTRACT OF PURCHASE AND SALE 
Where written evidence of oral contract contained no descriptive 
terms and existence of sales agreement depended entirely upon 
purchaser’s examination of sample barrel of straight frozen red 
raspberries, and parties so understood, held, sale was by sample 
IMPLIED WARRANTIES 
In a sale by sample the only implied warranties are those 
enumerated in section 16 of the Uniform Sales Act____._____- 390 
SET-OFF 
piniitation period not allecting..... =... 2«.2-2-2-cecdsccle cede iz 1280 
SHORTENED PROCEDURE 
Waiver of oral hearing by failure of either party to request such 
ERR LRE A Bip 8 Sas i ROD ME glia aire Seat eee es eae Re ee ee 42 
STATUTE OF FRAUDS 
Defense of, must be pleaded affirmatively__....._...----.--------- 443 
Dismissal of complaint for failure to comply with..._-.------ 714, 812, 919 
INAPPLICABILITY OF, TO PuRcHASING AGENT FOR PRINCIPAL 
In a proceeding by an agent for recovery from his principal of 
money advanced and compensation for services rendered the 
statute of frauds has no application_-........-.....--------- 31 
INAPPLICABILITY OF, TO RELATIONSHIP OF PARTNERSHIP 
The statute of frauds is not applicable to the relationship of a 
partnership which is that of a joint account venture and not 
re GE Ginn PURI MARNE gg on wo cncenecemascseesmnue 1296 
WalIver or DEFENSE OF 
Admissions in a pleading that an oral contract existed will not SI 
deprive pleader of right to plead defense of statute of frauds but 
this defense may be waived by failure to plead it__-.._------ 68 st 


STAY OF REPARATION PROCEEDING 
DiscrETION or AGENCY TO GRANT, TO RESPONDENT BANKRUPT 
Where respondent, in an action by complainant for damages, 
requested a stay because it had been adjudicated a bankrupt, 
held, that a non-bankruptcy tribunal has the discretion as to 
stays in the absence of an order from the bankruptcy court and, 
since the oral hearing has been held and evidence presented, 
GS PONORRINE A NOL RAVER So cote c nem nimenasancse® 187 
STAY ORDER 
ErrectivE Date or Prior OrpeR STAYED 
Effectiveness of order of April 22, 1949 is stayed pending action 
upon petition for reconsideration 
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STAY ORDER—Continued 
EXTENSION OF TIME FOR FILING PETITION FOR RECONSIDERATION 


Where a copy of an order awarding reparation to complainant 
had been delayed approximately one week in reaching re- 
spondent’s counsel because of an incorrect address on the 
transmittal letter, upon request of the counsel the order is 
stayed pending issuance of another order in the proceeding 
and respondent is granted an additional 10 days to file a peti- 
tion for rehearing, reargument and reconsideration__________- 

PENDING DECISION ON PETITION FOR RECONSIDERATION 

Where a petition for reconsideration was received prior to the 
effective date of an order awarding reparation, the order is 
stayed pending the issuance of a further order in the pro- 
ceeding 

Prior order stayed, pending extension of time to file petition for re- 
consideration and rehearing 
Priok ORDER STAYED PENDING PETITION FOR RECONSIDERATION 

Order of June 13, 1949, stayed pending complainant’s petition 

for reconsideration 712, 
Priok REPARATION ORDER STAYED 

Where respondent filed a petition for rehearing of prior repara- 
tion order and requested extension of time to file brief in sup- 
port of order, extension is granted and prior order is stayed_-_ 




























VACATION OF 
Where prior reparation order was stayed at request of com- 


plainant for purpose of filing petition for reconsideration and 
rehearing but complainant subsequently gave notice that no 
petition would be filed, held, the stay order should be vacated 
and the prior reparation shall become effective 30 days from 
date of this order 
SUBSTANTIAL COMPLIANCE 
Effect of shipment from location other than that specified in contract_ 
SUITABLE SHIPPING CONDITION 
Burden of proof as to lack of 
Delay in transportation as affecting warranty of 
Facts Farrinc To SHow Commopity Was Not In 
Facts held to show that a car of onions did not move under nor- 
mal transportation service and conditions and respondent 
failed to prove the onions were not in suitable shipping con- 
dition 
Facts not warranting conclusion that grapes were not in 
Failure to deliver in accordance with terms of contract because of - - - 
Failure to deliver in, as constituting breach of warranty 289, 
Failure to establish implied warranty of, after inspection of com- 
modity 
Failure to prove lack of 
870896—50-——18 
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SUITABLE SHIPPING CONDITION—Continued Page 
INAPPLICABILITY OF RULE OF 
Where Mexican tomatoes were shipped from Nogales, Arizona, 
to New York City, and were not re-iced in Texas, held, the 
produce did not move under normal transportation service 
and conditions, and consequently, the suitable shipping con- 
dition rule does not apply 
Inapplicability of warranty of, to joint account transaction 


Meaning of term 

Warranty of, as applied to rolling car 

Application of 

Inapplicability of, to case at hand 

INAPPLICABILITY OF, WHERE NORMAL TRANSPORTATION SERVICE AND 

ConpiTi0ons Not SHowN 
Where complainant-buyer charged respondent-seller with failure 
to deliver f. o. b. shipments of Jonathan apples in accordance 
with contract specifications when Federal inspections at des- 
tination showed excessive decay in the apples, on the theory 
that the apples were not in suitable shipping condition, and 
the evidence indicates that the Jonathan apples should have 
been shipped under refrigeration instead of ‘‘Carriers Pro- 
tective Service” selected by complainant, it is held, that before 
complainant can impose liability upon respondent for lack of 
suitable shipping condition, normal transportation service 
and conditions must be shown, and since complainant has failed 
to show that the apples in controversy moved under normal 
transportation service and conditions, the suitable shipping 
condition rule does not apply and it follows that complainant 
has failed to show that respondent breached the contract __-_- 
SUSPENSION OF LICENSE 
Failure to account truly and correctly and make full payment 
promptly 


TRANSIT SHRINKAGE 
When not considered abnormal 582 


UNIFORM SALES ACT 
Failure to establish express warranty as defined in section 12 390 


In sale by sample only implied warranties are those enumerated in 


436 


section 16 of 390 


VIOLATION OF ACT 
Breach of contract 
Breach of implied warranty 
Failure to accept and pay 267, 278, 1304 
Failure to account 706, 816 


Failure to account and pay promptly 1256 
Paunre te Geiver.. 2.5.2 se sce se Ss score ara a 203, 1179, 1302 


820 








8 A.D. CUM. INDEX-DIGEST AND SUB.-INDEX OF AGRI. DECS. 


VOLUME 8—1949 


VIOLATION OF ACT—Continued 


FaiturE To DELIVER CoMMopiTy IN ACCORDANCE WITH CONTRACT 
Where it is alleged and complainant’s witnesses testified that a 
shipment of frozen peas was represented at the time of purchase 
and sale as Grade B or better, and respondent denied there was 
any warranty of quality but failed to take advantage of its right 
to cross-examine complainant’s witnesses concerning the 
alleged warranties and failed to submit any affirmative evidence 
to the contrary, it is held, that the contract called for peas of 
Grade B quality, and that since a Federal inspection certificate 
indicates that the peas in controversy were never Grade B at 
any time, respondent violated section 2 of the act________--_- 


FarLurE To Pay— 
SO DORORONG CGE: 5 os oo ds oo noes 2 ee es 
enlownt Gade 3b 5 oo. oa ose Shs ene Bee 


beléned at parcliess prices: 2.) osc 2 sens once ohne oes dawn seenwe 


37, 60, 206, 213, 284, 286, 441, 566, 591, 636, 698, 717, 1031, 
1012, 1174, 1347, 1377, 1400. 
blanen Gn Gsecethe « S566 eos da sstoes So cae cee 431 
eran Ieee © oS. 5 ee en 2s cee ee 1207, 1387 
counterclaim for handling of carrots rs Se eS Se eS) 29 
mie RRS 582) DS ol ie BOR eee et 751 
Ms. aise fot 2 esse SSR aya a oes enue. Je 263, 1019 
loss on joint account transaction.__-_...-..----------- ase 1374 
Tie PINON ONE A AS os So ek eos ee ek tect 5 eee 
DROOREKIA, OF BRIE wo niin in 55 setae son sedansee oan 48 
cuanise- a ae 


DUNGRANS TOG is oe = snc sh ees en sat eee eeenete<ae 


215, 217, 219, 282, 298, 304, 307, 318, 320, 322, 380, 382, 384, 
386, 441, 452, 570, 882, 884, 889, 902, 903, 905, 926, 929, 936, 
943, 950, 958, 1029, 1034, 1057, 1065, 1183, 1186, 1197, 

1201, 1203, 1205, 1209, 1258, 1265, 1291, 1345, 1354, 


1362, 1364, 1367, 1369, 1371, 1379, 1382, 1392, 1394, 1398, 
1403. 
SARS OF CONC de ii ot ctcicntes on eine ae hee aa ee 1296 
FarturRE To Pay BroKERAGE FEE 
Respondent’s failure to pay complainant his brokerage fee where 
complainant purchased and shipped a truckload of tomatoes in 
accordance with respondent’s instructions, held, to constitute a 
violation of saction 2:of the sets. ois. sci wesecbsas menus 1050 
Fa1LurRE To Pay on Joint AccoUNT AGREEMENT----.-.--------- 795 
Failure to repay deposit- - - -- oi 52. Sule 2282 Moe = een 19 
Failure truly and correctly to account__..-.---------------------- 728 i 
Rejection without reasonable cause - ----------------------------- 46 | 
Repeated and flagrant violations of act by failing to pay for interstate 
1045, 2321 


SN Ss ae a er 
Unlawful rejection_-- ---- -- 
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soepean meauntaneie! Irate ns 8 So tc 8 ses ase 71 

Facts failing to show lack of right to repudiate contract by___-...-- 839 

Seventy-two hour notice upon acknowledgment of responsibility for 
failure to deliver in accordance with contract terms- ------_--_- Sant © ie 

WARRANTIES 

Breach of implied warranty of merchantability_.-.--....--._.--_-- 1287 

Breach of, produce will meet minimum grade-.--- Ea ee i al 1016 

PRRReN ON mE IMRCEN Mi SS oS ene ea Se Ue Le aS, 617, 721 


DELAY IN TRANSPORTATION AS AFFECTING WARRANTY OF SUITABLE 
* Surppinc ConpDITION 

Where respondent purchased from complainant a rolling car of 

U.S. No. 1 grapes for shipment to Grand Rapids, Michigan, with 

a stop-off at Chicago for inspection by buyer, and there was a de- 

lay of about two days in making the car available for inspection, 

caused by the admitted error of the railroad, and the inspection 

at Chicago showed the grapes then failed to grade U. S. No. 1 

because of wet and decayed berries, it is held, that: (1) the 

warranty of suitable shipping condition under the f. o. b. con- 

tract of purchase and sale was a warranty that the grapes 

would arrive at Grand Rapids without abnormal deterioration; 

(2) the inspection at Chicago was made within the time con- 

templated by the parties under the warranty that the grapes 

were suitable for shipment to Grand Rapids; and (3) the de- 

lay at Chicago does not void the warranty on the theory that 


traveli4ime was not. normal. .osestse on sce osce ceeds 734 
Dismissal of reparation complaint for failure to establish breach of 
WHAT < icesiccoare eee ete dares wseneBeeel bse wawicees 712 


EFFEcT oF, REGARDING WEIGHT AT SHIPPING POINT 
In an f. o. b. sale, any warranty regarding weight of lugs of to- 
matoes applies at shipping point and shrinkage of one and one- 
half pounds per lug during unusual length of time in transit 
and to a point not contemplated is not considered abnormal 












ANE NEN = ASSO oe eee ons na cokes 580 
CINE NIV UE SNE a i ewe 617 
Facts failing to show, of grade or quality of produce.__.______-___-_- 1186 
Failure to deliver in suitable shipping condition as constituting 

AOR Ge hte. Be ee bee ek See aba sw ce eres esc 1302 
Failure to establish implied warranty of suitable shipping condition 
Misr Inrpectinn OF comme ys. 5 oo woe one eek ces ce caciesee 1280 


Pamare 40 prove express broach: of . o. 2. oo oe cs icc ce scusesee 1287 
IMPLIED WARRANTY 

In sale by sample only implied warranties are those enumerated 

in section 16 of the Uniform Sales Act_.-.....--.------.---- 390 
Inapplicability of warranty of suitable shipping condition to joint 

I NN ne oe ame wane hap aaune emer 632 
Lack of implied warranty of merchantability in purchase after in- 

Ni ge ee ila hl a od Ue aware 1031 


Right of undisclosed principal to sue for breach of 
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WARRANTIES—Continued Page 
WARRANTY IN DEROGATION OF TERMS OF ConTRACT NoT IMPLIED 
Where respondent purchased potatoes on basis 85 percent U. S. 
No. 1 delivered and contends there was an implied warranty 
that the potatoes would be suitable for making potato chips 
which was breached because the potatoes had been frozen, held, 
that the potatoes delivered had freezing injury within the 
tolerance allowed by the grade and no warranty may be im- 
plied in derogation of the terms of the contract 564 
WORDS AND PHRASES 
WitHout REASONABLE CAUSE 
Where an appeal inspection, reversing a shipping point inspection, 
shows a carload of potatoes delivered by the seller failed to 
meet contract specifications, and where the facts show the 
seller did not in fact rely upon the shipping point inspection 
certificate, held, the seller’s breach is not without reasonable 
cause by reason of reliance upon the shipping point inspection 
certificate 
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ACTION 
Rieat To Suz WHERE ENCROACHMENT I8 SLIGHT 
It would be a dangerous doctrine that would preclude a person 
from seeking to vindicate the civil rights by a judicial proceeding 
merely because the encroachment of which he complains is but 
plianG “oval Aotion) No. taeet. oe Se 
Rieat to Sus WHERE Expense oF LITIGATION 18 BORNE BY 
ANOTHER Party 
It would be unsound to bar a person from recourse to a judicial 
remedy merely because the expenses incurred by him in the 
litigation are advanced or borne by someone else, Civil Action 
ADMINISTRATIVE ACTION 
Lack or Power To Take Prorerty oF ONE PERSON FOR BENEFIT 
or ANOTHER BY 
Where an officer of the Executive branch of the Government, by 
an administrative order, has directed that out of the pool belong- 
ing in equity to all of the milk producers, a certain amount 
should be deducted and paid to cooperative associations, thus 
depriving the remaining producers of a portion of the money 
that would otherwise be paid to them, no matter how well 
intended, or even how desirable his action might be, he may not 
overstep the statutory limitations on his authority, for, he may 
not take the property of one person and give it to another, 
Civil Action No. 12944 
ADMINISTRATIVE LAW 
EXHAUSTION OF ADMINISTRATIVE REMEDY 
Lack of jurisdiction of court to entertain complaint of handler 
who failed to seek relief under section 8c (15) of act, Gudgel v. 
NN eee eo een Ra ae aa Ea 
BUTTER PROVISION OF ORDER NO. 4 
Interpretation of, by resorting to administrative history, Whiting 
Rei AUOMMDANY PD) PANNON. Qs aa ok cece cto teen cannwc 
Interpretation of, in light of rationality of price schedule, Whiting 
ese RNC RNRMNOR oes Sh oe ot ewe news wae 
Interpretation of, not inconsistent with and would cause no disruption 
of the reports of the reporting and payment provisions, as reports 
and payments may properly be met upon a tentative classification 
with right to alter upon basis of final use to which milk is put, 
Whiting Milk Company v. Brannan.......................-.... 
Policy of, Whiting Milk Company v. Brannan__....-_--.._..------- 
Ruling of Judicial Officer relative to, sustained by district court, 
Whiting Milk Company »v. Brannan 
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CLASS ACTION 
Propucers’ Riegut To Maintain, To RESTRAIN SECRETARY AGAINST 


DivERsION oF Funps From Propucers’ Poou 

In accordance with the Supreme Court ruling (321 U. S. 288) 
milk producers who have an interest in the common fund, may 
maintain a class action in order to restrain the Secretary of 
Agriculture against what they deem to be an unlawful diversion 
of part of the money from producers’ pool, Civil Action No. 


COMMERCE 
FEDERAL AND STATE REGULATION OF MILK 

The Congressional regulation contemplates and permits a wide 

latitude in which the State may exercise its police power over 

the local facilities for handling milk, 336 U. S. 525_._.___--- 


COMPLAINT 
Errect oF FaiturE To Prove ALLEGATION IN 
Where complaint merely alleges that the action of the milk market 
administrator was arbitrary and unreasonable, held, no facts 
are stated from which this conclusion can be drawn nor were 
there any facts presented in the record, which would justify 
such conclusion, Gudgel v. Iverson__...-------------------- 


COOPERATIVE ASSOCIATION PAYMENTS 

Invalidity of, Civil Action, No: 12046... 6 een cccceseas= 
COOPERATIVE PAYMENT PROVISIONS 

Invalidity of, Civil Action Ne. I2g46.. .- .. 5255 oe ssn 


COURT DECISIONS DISTINGUISHED 
Stark v. Wickard, 321 U. S. 288 (1944), Gudgel v. Iverson___-_-_---- 
COURTS 
Power or, To Set AsipE AcTION oF SECRETARY 
Although the courts may not interfere with the exercise of broad 
powers and wide discretion of the Secretary conferred upon 
him by the act, the Secretary’s authority under the act is not 
unlimited and his discretion is not untrammeled since he must 
act within the confines and the orbit of the statute, and if he 
transcends these boundaries and promulgates an order that is 
not authorized by law, the courts have a duty to step in, if the 
matter is properly presented to them in a justiciable case or con- 
traveray, Civil Action No. 127064... o.3. cesses conse dicawe 


DEDUCTIONS FOR PAYMENTS TO COOPERATIVE ASSOCIATIONS 


LEGISLATIVE History or Provision or Act RELATIVE TO 
The legislative history of the statute throws much light upon 
the question relating to diversion of funds from producers’ pool 
for payment to cooperative associations, Civil Action No. 12944. 
DEPARTMENT OF HEALTH 
Approval of, as sufficient to bring handler within definition of Order 
PRO: Sa, UFO Fv Be es ch oeSbt ce ee eka nase eee eee 
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DISMISSAL 
Action oF MILK PropucER To ENnJorn Mink MARKET ApDMINIS- 
TRATOR From Pooiina MILK 
Action of milk producer who sought to enjoin the Louisville Milk 
Market Administrator from pooling milk which the plaintiff 
delivered to the plant of a Louisville handler, dismissed, on the 
ground that the district court lacks jurisdiction to grant relief 
prayed for in the plaintiff’s complaint, Gudgel v. Iverson 
ESTOPPEL 
Claim of, not well founded, Whiting Milk Company »v. Brannan_---_- 
MaRKET ADMINISTRATOR’S AcTION Not BINDING UPON SECRETARY 
Where plaintiff did not question the validity of Louisville Milk 
Marketing Order No. 46 or any provisions thereof, and his sole 
basis for challenging the application of the Order to milk deliv- 
ered by the plaintiff to the handler’s plant is that, for a period 
of approximately four years, the defendant market administra- 
tor did not require the handler to pool the plaintiff’s milk, it is 
held, that if the market administrator’s action may be consid- 
ered an interpretation of the Order, such interpretation was 
totally unauthorized, was not binding on the Secretary of Agri- 
culture, and did not create an estoppel against the enforcement 
of the Order, Gudgel v. Iverson 
EVIDENCE 
Termination of status as handler after certain date, 77 F. Supp. 232__ 
EXHAUSTION OF ADMINISTRATIVE REMEDY 
Lack of jurisdiction of court to entertain complaint of handler who 
failed to seek relief under section 8c (15) of act, Gudgel v. Iverson-_. 
HANDLER 
Status as, subject to approval by Department of Health under Order 
ES EOE A TS ee ee ea a ee eae 
Status as, under Order No. 27, 176 F. 2d 332__....-..------------ 
Status of, affirmed by United States Circuit Court of Appeals, 176 F. 


INJUNCTION 
Suir to Ensorin SUBORDINATE OF SECRETARY NoT MAINTAINABLE 
An injunction suit may not be maintained solely against defendant 
who, as a subordinate of the Secretary of Agriculture, merely 
performs the acts committed to him by the Secretary’s order, 
particularly in this case where the subordinate has no power to 
enforce the provision of such order, such power being invested 
exclusively in the Secretary, Gudgel v. Iverson 
INTERSTATE COMMERCE 
Regulation of shipments current in or affecting, under Order No. 27, 
RN oi eae i ee Oe ela es ee SAE ete 
JURISDICTION OF COURT 
LACK OF, BECAUSE OF FAILURE TO ENJOIN SECRETARY OF AGRICUL- 
TURE 
District court lacks jurisdiction, because plaintiff has failed to join 
the Secretary of Agriculture who is a necessary and indispensa- 
ble party, Gudgel v. Iverson 
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JURISDICTION OF COURT—Continued Page 
Lack or, TO ENTERTAIN HANDLER’s COMPLAINT 
Where plaintiff alleged in his complaint that he is a “handler” or 
a “producer handler” and as such he is entitled to relief under 
section 8c (15) of the act, but failed to pursue this exclusive 
administrative remedy, this court has no jurisdiction to enter- 
tain any complaint concerning the action of the defendant milk 
market administrator, Gudgel v. Iverson_...._..__..-.__---- 1406 
JUSTICIABLE RIGHT 
EFFECT OF COMMINGLING OF PRopUCER’s MILK wiITH THAT OF 
HANDLER 
Where plaintiff’s milk was received at the handler’s plant and 
commingled with other milk in the plant, the plaintiff’s legal 
interest in such milk, insofar as the order is concerned, ceased 
or became merged with the primary interest of the handler who 
was directly subject to regulation under the order and, therefore, 
only the handler can maintain an action with respect to the 
application of the order to such milk, Gudgel v. Iverson___._ 1407 


LEGISLATIVE HISTORY 
Deductions for payments to cooperative associations, Civil Action No. 
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MARKETING AREA 
Milk sales affecting, as covered by Order No. 27, 176 F. 2d 332____- 1221 
OFFICERS AND EMPLOYEES OF GOVERNMENT 
Suit to enjoin subordinate of Secretary not maintainable, Gudgel v. 
I na a ae a a ar Th es ica ae ee ad 1415 
ORDER NO. 4 (BOSTON, MASSACHUSETTS) 
Estopre., Cuaim or, Not WELL FounpDED 
Petitioner’s contention that the market administrator is estopped 
by his knowledge of, and acquiescence in, the fact that peti- 
tioner had been accounting for the milk in controversy at the 
lower butter price, is untenable, since prior to billing petitioner 
the Administrator never purported to make a formal final ruling 
on petitioner’s accounting, the petitioner never changed its con- 
duct upon the basis of any administrative ruling, there was no 
evidence of an authorized definitive ruling committing the 
Secretary of Agriculture, and petitioner will not suffer any prej- 
udice if it is required to pay the ice cream mix price for milk 
used to make a product sold as ice cream mix, Whiting Milk 
Comineine 6; DIR ons aha eco aw eeu cweceswe aves 1311 





















INTERPRETATION OF BUTTER PROVISION OF 
Consideration of Rationality of Price Schedule 

Where a handler could—and in this case on a few occasions 
did—churn milk into butter one day and convert the but- 
ter into ice cream mix the next day, there would, it seems, 
be no possible rational justification for a price schedule 
which allowed a handler who disposed of milk as ice cream 
mix to pay a lower price merely because in an intermediate 
stage he had made it into butter, and since there would be 
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ORDER NO. 4 (BOSTON, MASSACHUSETTS)—Continued Page 
INTERPRETATION OF BuTTER Provision or—Continued 
Consideration of Rationality of Price Schedule—Continued 
no reason for such a schedule, the Milk Order ought to be 
construed as not allowing such a lower price, Whiting Milk 
Company v. Brannan 
Resort to Administrative History 
What is clear without extrinsic evidence is doubly plain when 
resort is had to the administrative history of the butter 
provision which shows that the special provision was ex- 
tended to be available only to handlers who disposed of 
milk as butter, Whiting Milk Company »v. Brannan 
INTERPRETATION OF REPORTING AND PAYMENT PRovisions or, Not 
INCONSISTENT 
Handler’s contention that the Judicial Officer’s interpretation of 
the butter provision of Order No. 4 is inconsistent with and 
would cause disruption of the reporting and payment provisions 
of Milk Order No. 4 is without merit since the monthly reports 
and payments may properly be met upon a tentative classifica- 
tion with the right to alter upon the basis of the final use to 
which milk is put, and a temporary classification and subse- 
quently reclassification have always been applied in connection 
with Class I and Class II milk, Whiting Milk Company ». 
Brannan 
INVALIDITY OF COOPERATIVE ASSOCIATIONS PAYMENT PROVISIONS 
Where several milk producers brought action to restrain the Secre- 
tary of Agriculture from enforcing the provisions of Order No. 4 
regulating the handling of milk in the Greater Boston, Massa- 
chusetts, Marketing Area, which provide for deductions of cer- 
tain sums of money from the producer-settlement fund and the 
payment of such deductions to cooperative associations, the 
court held, that the cooperative payment provisions of the Bos- 
ton milk marketing order are illegal, and issued a stay order 
until final determination of this cause: Provided, that the Secre- 
tary shall require that the market administrator deposit all 
sums representing monthly deductions from the equalization 
pool established under the order in a special bank account from 
which no disbursement shall be made until final determination 
of this action, Civil Action No. 12944 
PERMISSIBILITY OF SEGREGATION OF CHURNED BUTTER UNDER 
Milk Order No. 4 neither directs nor precludes segregation of but- 
ter churned and, if segregation is necessary to achieve proper 
accounting, it is permissible under the Order and the evidence 
shows that segregation imposes no insuperable practical problem, 
Whiting Milk Company v. Brannan 1311 
Pouicy or Butrer PROVISION OF 
The policy of the butter provision of Order No. 4 was to give 
producers a market for their over-supply of milk without at the 
same time resulting in any prejudice to their receiving their 








g A. D. 





VOLUME 8—1949 





ORDER NO. 4 (BOSTON, MASSACHUSETTS)—Continued 
Pouticy or ButTTreR Provision or—Continued 

usual compensation for milk which could be and was used for 
the normal Class I and Class II demands, and it would be re- 
pugnant to that policy to allow a handler who took some of that 
surplus milk and who after temporarily churning it into butter 
disposed of it as Class II milk to pay the butter price which is 
lower than the Class II price, Whiting Milk Company »v. Bran- 









RvLine oF JupictAL OrricER RELATIVE TO BuTTER PROVISION oF, 
SUSTAINED 

Where the issue before the Judicial Officer was, and the ultimate 
issue before the district court is, whether, when a handler churns 
milk into butter and later disposes of it as ice cream mix, he is 
entitled to pay the pool at the lower butter price set by the 
amendment to Order No. 4, and the Judicial Officer ruled that 

the handler was not so entitled and, therefore, denied the peti- 
tioner’s plea for a return of the $30,012.34 which petitioner 
had paid under protest, the district court held that the Judicial 
Officer was correct and that the petition for review filed by the 
handler in this court should be dismissed, Whiting Milk Com- 
Beity@, NNO. Sts SGU See ae 
Type oF RETROACTIVE RULING RELATIVE TO, INEVITABLE IN JUDICIAL 

PRocEss 

Where all that can be shown is that the Judicial Officer in decid- 
ing the problem involving the butter provision announced an 
unprecedented ruling applicable to a set of facts which ante- 
dated his ruling, the court concluded that if that be a retroactive 
decision it is the type inevitable in the judicial process, Whit- 

ing Milk. Company's. Rerannan.... ...........-....-<..-scen<< 


ORDER NO. 27 (NEW YORK) 
EVIDENCE 
Termination of Status as Handler 
On the basis of the evidence disclosed the District Court 
held that the plaintiff milk company was a handler prior 
to October 5, 1941, because it was engaged in the handling 
of milk or cream which was received at a plant in Penn- 
sylvania approved by the health authority for receiving milk to 
be sold in the New York Metropolitan Marketing Area, 
but that after the aforementioned date the company was 
not such a handler, and, therefore, after said date was not 
subject to Order No. 27, 77 F. Supp. 232_.....---_--- - 
REGULATION OF SHIPMENTS CURRENT IN OR AFFECTING INTERSTATE 
JOMMERCE UNDER 
Order No, 27 is not invalid as applied to a handler in Pennsyl- 
vania receiving milk at its plant and shipping some of the milk 
into the Area because such shipments were either in the cur- 
rent or affected interstate commerce and all of the milk at the 
plant was subject to regulation under the Order, 176 F. 2d 332_ 
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ORDER NO. 27 (NEW YORK)—Continued Page 
REGULATION UNDER, Not oF ARBITRARY NATURE 
Contention of a handler whose milk in a plant in Pennsylvania 
was approved for shipment into the New York Metropolitan 
Marketing Area that Order No. 27 as applied to the handler 
constitutes a regulation of an arbitrary nature is untenable 
because the handler could place itself beyond the order at any 
time merely by obtaining termination of the Health Depart- 
mon ORL, Dane. ae ee oon a i oo ee Sect eeee coe 1216 
Status as HanpLeR SuBsecT TO APPROVAL BY DEPARTMENT OF 
HEALTH UNDER 
Order No. 27 could make a legitimate classification of “handler” 
and “nonhandler’’ on the basis of whether the person had the 
approval of the Department of Health of New York, 176 F. 2d 
Dee ee co eut tes ci aeee tiene nacdbdaeedes 1217 
Status as HANDLER UNDER 
Where handler contended that Order No. 27 as applied to milk 
received by it in a plant in Pennsylvania and shipped into the 
Area was invalid on the ground that the designation of ‘“han- 
dler” became improper after its shipment into the Area actually 
ceased, the court held, that such contention is without merit 
since the handler voluntarily placed itself in such category 
and retained the right until a certain date to make shipment 
into the Area as and when it pleased, 176 F. 2d 332_-..._____ 1216 
Stratus oF PETITIONER aS HANDLER, AFFIRMED 
On the basis of the evidence before the Judicial Officer of the 
Department of Agriculture, he was justified in deciding that 
until withdrawal of approval of the Department of Health, 
plaintiff which was engaged in handling milk received at its 
plant in Pennsylvania to be sold in New York Metropolitan 
Marketing Area was a “handler” subject to Order No. 27, 
whether or not the milk is consumed in the marketing area, 
ta ee el aS 1217 


ORDER NO. 46 (LOUISVILLE, KENTUCKY) 
Action to enjoin milk market administrator from pooling milk, dis- 


Re I Oe a Sega ees seen s 1415 
Commingling of producer’s milk with that of handler as affecting 
plaintiff's justiciable right under, Gudgel v. Iverson_--------. -- 1416 
Market administrator’s action under, not binding upon Secretary, 
Gutge ». Iverson..........---.---- De ecg am At ser ie See ag 1415 
PARTY 
Lack of jurisdiction of court because plaintiff has failed to join Secre- 
tary of Agriculture, Gudgel v. Iverson____..--- ee a Pe ee soe TORS 


PRODUCER-SETTLEMENT FUND 
Producers’ right to maintain class action to restrain Secretary against 
diversion of funds from, Civil Action No. 12944..__-__- ede a cka 641 
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PRODUCERS 
Right of, to maintain class action to restrain Secretary against diver- 


sion of funds from producers’ pool, Civil Action No. 12944________ 
RETROACTIVE RULING 
Type of, relative to Order No. 4 inevitable in judicial process, Whiting 
ae Comme @: NOR. . 65 he ae soci seeaeeesicwue 
SECRETARY OF AGRICULTURE 
Broad powers of Secretary not unlimited and his wide discretion not 
untrammeled, Civil Action No. 12944___..-..---...-...-------- 
Lack of power of, to overstep statutory limitations on Secretary’s 
authority by taking property of one person and giving it to another, 
Cree GIORNO) ee ot eas ean eee. 
SEGREGATION OF CHURNED BUTTER 
Permissibility of, under Order No. 4, Whiting Milk Company »v. Bran- 


STATUTES 
CONSTRUCTION AND INTERPRETATION 
Administrative Construction of 
The canon of statutory construction that administrative in- 
terpretation of a statute should be given great weight in 
determining its meaning is inapplicable in the instant case, 
first, because the doctrine has its principal usefulness in sit- 
uations involving a continuous uniform administrative con- 
struction of a statute over a considerable period whereas 
here there has been a single construction resulting in the 
promulgation of several orders, all within a comparatively 
short time and, second, this rule should not be applied to 
an administrative construction involving the administra- 
tor’s own powers, for, it would be a strange doctrine that 
would permit an administrative officer to extend his own 
powers in doubtful cases by his own interpretation of the 
statute; it would be a clear case of lifting oneself by one’s 
own bootstraps, Civil Action No, 12944__-_______..___-- 
Application of meaning of word “Incidental” relative to term 
‘not inconsistent’’, Civil Action No. 12944___._.._.____-___- 
Construction and meaning of word ‘Incidental’, Civil Action 
No. 12944___-_-- (SoeeeuueUwwne a waa oe ae ee pees 
CONSIDERATION OF RATIONALITY OF PrIcE SCHEDULE RULE 
Rationality of price schedule rule to butter provision of Order No. 
4 may be considered, Whiting Milk Company v. Brannan____-- 
Resort TO ADMINISTRATIVE HisTORY 
Resort may be had to administrative history of butter provision 
of Order No. 4, Whiting Milk Company v. Brannan___------~- 
STAY ORDER 
Deductions from equalization pool for cooperative association pay- 
ments to be deposited in special bank account and to be disbursed 
only after final determination of case upon appeal, Civil Action No. 


FROGS ce sba th ava ds ecess ties es cimeadcan WikilTereeeoee 
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WORDS AND PHRASES 
APPLICATION OF MEANING OF Worp “INCIDENTAL” RELATIVE TO TERM 


“Not INCONSISTENT” 

A provision for making substantial deductions from the equaliza- 
tion pool and paying them to cooperative associations, can 
hardly be construed as incidental to the other parts of the 
orders for it is entirely independent and is of major importance 
and, moreover, the provision can hardly be said to be ‘not 
inconsistent”? with the terms and conditions expressly specified 
in the statute which provides that the price shall be subject to 
adjustments only for enumerated factors, and it cannot be 
properly said that the challenged provision is necessary to 
effectuate the other provisions of the order, Civil Action No. 


CONSTRUCTION AND MEANING OF Worp “INCIDENTAL” 
The word “‘incidental’”’ means minor, auxiliary, or subordinate to 
&@ principal or primary subject, and a thing incidental to an 
express provision is dependent or ancillary to it, and this term 
does not comprehend something additional to and independent 
of the principal subject matter as it relates solely to matters of 
a subordinate nature inherently forming a part and parcel of the 
main topic, Civil Action No. 12944___.__......---.---- ee 


AGRICULTURE AND MARKETS LAW OF NEW YORK 


COMMERCE 
Lack or Power or StatTe to Accorp Its ConsuMERS PREFERRED 
Ricut oF PuRCHASE 
A State cannot accord to its own consumers a preferred right of 
purchase over consumers in other States, 336 U. 8S. 525_-__-._- 
Lack or Power oF STATE TO ADVANCE Its COMMERCIAL INTERESTS BY 
CurTAILING MOVEMENT OF ARTICLES OF COMMERCE 
A State has no power to advance its own commercial interests by 
curtailing the movement of articles of commerce, either into or 
out of the State, although they have the right to impose even 
burdensome regulations in the interest of local health and safety, 
SG: DUPER Bane op Socatt sete te acinus lg ebsaeheins~ 
Lack oF Power or State To Impose RESTRAINT ON INTERSTATE 
CoMMERCE 
A State cannot impose a restraint on interstate commerce on the 
ground that the State regulation coincided with, supplemented 
and was part of the Federal regulatory scheme, 336 U. S. 525-_- 
Denial by State of a license to a milk distributor to operate addi- 
tional facilities for acquisition and shipment of milk in inter- 
state commerce could not be justified on the ground that such 
regulation was a supplement to federal regulation, in view of 
the State’s purpose to avoid competition and preserve local 
supply and in view of the specific provision in the federal 
statute against inclusion of such policy in a federal milk order, 
ORD Sco eeacedus wan cnncsancsansacndacadoad=as 
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COMMERCE—Continued Page 
Lack oF Power oF State To Limit Export or MILK 
A State limitation on the export of milk, for the benefit of the 
State’s own consumers, is not authorized by the Agricultural 
Marketing Agreement Act, 336 U. S. 525_._-......__-___._____ 455 
Lack oF Power oF State or New York To Deny TO INTERSTATE 
Mik DEALER ADDITIONAL FAcILities 
The Commissioner of Agriculture and Markets of the State of 
New York had no power to deny to a milk dealer additional 
facilities to acquire and ship milk in interstate commerce on the 
ground that such limitation will protect and advance local 
economic interests by limiting competition and preserving 
supply for local consumption since the limitation upon inter- 
state business violated the Commerce Clause of the Federal 
Constitution and was not authorized by the Federal legislation 
pursuant to the Commerce Clause, 336 U. S. 525________-__- 453 
Lack oF Power oF StaTE TO Promote Its Economic ADVANTAGE BY 
BURDENING OF 
While a State possesses the power to shelter its people from 
menaces to their health or safety and from fraud, even when 
those dangers emanate from interstate commerce, it lacks power 
to retard, burden or constrict the flow of such commerce for 
their economic advantage, 336 U. 8. 525__....--_______-_-_-- 453 
Lack oF Power oF StTaTE TO REGULATE ARTICLE OF INTERSTATE 
COMMERCE 
When a State recognizes an article to be a subject of commerce, it 
cannot prohibit it from being a subject of interstate commerce, 
and the right to engage in interstate commerce is not the gift 
of a State, and it cannot regulate or restrain it, 336 U.S.525.. 454 
Lack oF Power oF State To SuPPRESS COMPETITION 
A State has no power to isolate its own economy aad it may not 
use its admitted powers to protect the health and safety of its 
people as a basis for suppressing competition, 336 U. 8. 525.. 454 
State which had insisted that denial to a distributor of a license 
for a fourth milk receiving depot does not restrict or obstruct 
interstate commerce because milk distributor has been licensed 
at its other plants without condition or limitation as to the 
quantities it might purchase could not overcome the constitu- 
tional objection that the State has no power to suppress com- 
petition, 386-U. 8.820. 12. 02065 eo ok BAe 454 
Nature or Economic SystEM FostERED BY THE COMMERCE CLAUSE 
The economic system fostered by the commerce clause, is that 
every farmer and every craftsman shall be encouraged to pro- 
duce by the certainty that he will have free access to every 
market in the Nation, that no home embargoes will withhold 
his export, and no foreign state will by customs duties or regu- 
lations exclude them, and, that every consumer may look to the 
free competition from every producing area in the Nation to 
protect him from exploitation by any, 336 U. 8. 525_--..---.- 455 
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COMMERCE—Continued 
OsBsEcT OF FEDERAL PROGRAM Page 
The object of Federal program to raise and stabilize the price of 
farm products was to stimulate interstate commerce, 336 U. S. 
455 
Power oF CoNGRESS TO CURTAIL SHIPMENTS OF MILK IN INTERSTATE 
CoMMERCE 
Congress in the national interest could prohibit or curtail ship- 
ments of milk in interstate commerce, unless and until local 
demands are met, and if Congress deems it in the national 
interest, it could authorize the states to place similar restraints 
on movement of articles of commerce, 336 U. S. 525 
RELATIONSHIP BETWEEN INTRASTATE AND INTERSTATE ACTIVITIES 
While the Constitution vests in Congress the power to regu- 
late commerce among the states, it does not say what the 
states may or may not do in the absence of congressional 
action, nor how to draw the line between what is and what 
is not commerce among the states, and perhaps even more 
than by interpretation of its written word, the court has 
advanced the solidarity and prosperity of this Nation by 
the meaning it has given to these great silences of the 
Constitution, 336 U. 8. 525 
CONSTITUTIONAL LAW 
CONSTITUTIONALITY OF REGULATION OF PRODUCTION AND DISTRIBU- 
TION OF MILK 
Production and distribution of milk are so intimately related to 
public health and welfare that the need for regulation to pro- 
tect those interests has long been recognized and is, from a 
constitutional standpoint, hardly controversial, 336 U. S. 525_- 
COURT DECISIONS COMPARED AND DISTINGUISHED 
Milk Board v. Eisenberg, 306 U. S. 346 (1939); Baldwin v. Seelig, 294 
U. S. 511 (1935); 336 U. S. 525 
ECONOMIC SYSTEM 
Nature of, fostered by the Commerce Clause of the Federal Constitu- 
tion, 336 U. 8. 525 
FEDERAL MILK PROGRAM 
Object of, 336 U. 8. 525 
POLICY OF CONGRESS 
Preventing Federal officers from placing barriers in the way of interstate 
Rowitt sen eee Wy Os Paes 5223555 She se sae rea= os 
POWER OF CONGRESS 
Curtailing shipments of milk in interstate commerce, 336 U. S. 525_- 
REGULATION OF PRODUCTION AND DISTRIBUTION OF MILK 
Constitutionality of, 336 U. S. 525 
STATES 
Lack of power of, to accord its consumers preferred right of purchase, 
336 U.S. 525 
Lack of power of, to advance its commercial interests by curtailing 
movement of articles of commerce, 336 U. 8. 525 
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STATES—Continued Page 
Lack of power of, to deny to interstate milk dealer additional facilities, 


$06 UB. BOB a nn wre waske coo ae So eee eee ae 465 













Seeks ts ie lea as arc aa cere a a we ool mh ee ia yy aan 464 










Lack of power of, to limit export of milk, 336 U. 8. 525__.._....-_.- 468 
Lack of power of, to promote its economic advantage by burdening of 

interstate: commerce, 326 U. 8. 5296... 22.520. 22 62sec s ssn n 460 
Lack of power of, to regulate article of interstate commerce 336 U. S. 

O86 is waitin s tense ndsdmcnpedauesan seee ence etae ese eancese sa 467 
Lack of power of, to suppress competition, 336 U. S. 525_________-_- 464 
Power of, to exercise its policy power over local facilities for handling 

Ww 8G USB: Ba. ce Scone sates cues waado sees 464 
Relationship between intrastate and interstate activities in advance of 

conareasiona) setion, 846 UB. G2ie o 6 xno n ncccenncdsideclsnene 462 







COMMODITY EXCHANGE ACT 









CONSTITUTIONALITY OF 
Plaintiffs brought bill in equity to enjoin the enforcement of the 
Commodity Exchange Act and challenged the constitutionality of 
the entire act on the grounds that it constitutes in effect a Con- 
gressional regulation of intrastate commerce. Held, 16 F.Supp. 859- 97 
INTERSTATE COMMERCE 
Regulations of 
The Commodity Exchange Act bringing grain market 
agencies under supervision, control, and regulation of the 
Secretary of Agriculture is constitutional as against the 
contention that it regulated commerce wholly intrastate 
in character, 16%. Sapp. S60. 65 6252-555 uck eee cue 97 
Powerrs OF CONGRESS 
Adoption of Means Necessary and Convenient 
When Congress properly enters the field of its authorized 
activity it may not only adopt means necessary, but, in 
like manner, means convenient to the exercise of its power, 
5G Pa BO sr sale dansk Hacweeeeetieeun se 97 
PROMULGATION OF REGULATIONS 
Premature Attack in Advance of 
Grain market agencies could not complain in advance of 
promulgation of regulations under the act that they 
violated the due process clause of the Federal Constitution, 
since, should the regulatory measures applied seem too 
onerous to be lawful, provision is made for the protection 
of the members of the board of trade, 16 F. Supp. 859- - - 97 
Plaintiffs challenged the constitutionality of the Commodity 
Exchange Act on the grounds that the transactions sought 
to be regulated are wholly intrastate in character, that this 
Act applied to butter, eggs, and Irish potatoes, lacks 
evidence before the Congress to support the findings set 
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CONSTITUTIONALITY OF—Continued 
PROMULGATION OF REGULATIONS—Continued 
Premature Attack in Advance of—Continued 
forth in section 3 of the act to the effect that future 
tradings in these commodities obstruct interstate com- 
merce, that without a valid finding of this import, the 
Congress is without power to enact regulatory legislation, 
and that certain sections of the act are in any event 
unconstitutional, even though the remainder of the act be 
found to be constitutional. Held, 90 F. 2d 735_._._..--- 
PURPOSE OF 
The sections of the act prohibiting dealings in indemnities and 
providing that futures commission merchants shall not com- 
mingle customers’ margins with their own funds or use them to 
margin trades of others are in accordance with the avowed 
purpose of the act to prevent wide fluctuations resulting from 
wild forms of speculation, 90 F. 2d 735_..........-.-------- 
COURTS 
Duty or Circuit Court oF APPEALS IN ALLOWING CONSTITUTION- 
ALITY OF AcT 
The duty of the Circuit Court of Appeals in cases involving the 
constitutionality of a statute under the commerce clause, does 
not consist of locating stakes determining the line of demarca- 
tion between interstate and intrastate commerce or to mark 
boundaries separating the fields wherein the Congress may act 
from those which are left exclusively to the states, 90 F. 2d 735_- 
PROVINCE oF Circuit Court oF APPEALS IN APPLYING DECISIONS OF 
Supreme Court 
The province of the Circuit Court of Appeals is to apply decisions 
of the United States Supreme Court to the facts of instant case 
by holding the words of the Supreme Court opinion to the facts 
of the case therein decided, 90 F. 2d 735_.......-..---_----- 
PROVINCE OF Circuit Court oF APPEALS IN APPLYING LANGUAGE OF 
OPINION OF SUPREME CouRT 
The Circuit Court of Appeals cannot extend the language of an 
opinion of the United States Supreme Court until it clashes with 
the language of another opinion dealing with the same subject 
matter but applicable to a distinguishable state of facts, and 
thus find a conflict in the two opinions, 90 F. 2d 735_-_-------- 


INTERSTATE COMMERCE 
REGULATION OF, BY AcT 
The enactment of the Commodity Exchange Act regulating futures 
transactions in butter, eggs, and Irish potatoes is within the 
commerce power of the Congress, in view of the decision of the 
United States Supreme Court in Board of Trade of City of 
Chicago v. Olsen, 262 U.S. 1, holding the Grain Futures Act con- 
stitutionally valid as a measure within the power of Congress to 
regulate interstate commerce, 90 F. 2d 735___.__----------- 
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JUDICIAL NOTICE Page 
FinpInc MapE By CONGRESS 
The congressional finding set forth in the Act that future tradings 
in butter, eggs, and Irish potatoes obstruct interstate commerce, 
could not be rejected by the Circuit Court of Appeals in absence 
of anything of which the court could take judicial notice and 
anything in evidence before the Congress suggesting that the 
finding was contrary to the facts, 90 F. 2d. 735______.______- 88, 89 
Where plaintiffs filed a bill in equity in the lower court to enjoin 
the enforcement of the various provisions of the Commodity 
Exchange Act, the bill of complaint challenging the constitu- 
tional validity of the various provisions of the act. Held: 
GR. ee SANs one oem a pegs matanc a a ang cee ee 102, 103 
PREMATURE ATTACK ON VALIDITY OF PROVISIONS OF 
An attack on the validity of the provisions of the act authorizing 
the commission thereby created to fix limits on trading of con- 
tracts of sale for future delivery, is premature in the absence of 
an order by the commission, 90 F. 2d 855___..-_____-____- 102, 103 
PURPOSE OF 
Since the general purpose of the Commodity Exchange Act aims 
at the removal of burdens of interstate commerce caused by 
manipulation and market control it is constitutional and it was 
within the power of the Congress to enact it, 90 F. 2d 855__ 102, 103 


CONSTITUTIONALITY OF ACT 
PRESUMPTION OF 
Where the validity of the provisions is dependent on their relation 
to interstate commerce the presumption of constitutional 
validity prevails in the absence of some factual foundation in the 
record to the contrary, 90 F. 2d 855. ....._.-.---.-..-.--- 102, 103 


HANDLING, USE, AND INVESTMENT OF FUNDS 
FREEDOM oF Contract Not ABROGATED BY REGULATION OF 
The provision of the act regulating the handling, use, and invest- 
ment of funds received to margin, trades or contracts has a direct 
relation to interstate commerce, does not abrogate freedom of 
contract, and is a valid exercise of the power of Congress, 90 
FF . Sie Gee nnn sn ens scuunemen damewpnaeees ae eas 102, 103 
INJUNCTION 
EFFEcT OF FaILurRE TO ALLEGE THREATENED ACTION 
The validity of the provision of the act requiring the acceptance 
of receipts issued under the Warehouse Act in satisfaction of 
futures contracts without discrimination against warehouse- 
men not licensed under the laws of the state, will not be deter- 
mined in a suit to enjoin the enforcement of such provision and 
secure a declaratory judgment where it is not alleged that 
anything has been done or is threatened pursuant to such 
provision, 00:0 30 SiGe. b5 cscs ces adc dynein vewet Se 102, 103 
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INJUNCTION—Continued Page 
Errect oF FarLturRE To ALLEGE TRANSACTIONS May Nor Be IL.eE- 
GALLY UsED 
A bill to enjoin a criminal prosecution for violations of the act in 
handling transactions on grain exchanges in foreign countries, 
alleging that the transactions do not contemplate the transporta- 
tion of grain in interstate or foreign commerce, is insufficient 
where the bill failed to allege that the transactions may not be 
used for hedging a transaction in interstate commerce or for 
determining the price basis of such transaction, 90 F. 2d 855_ 102, 103 
EFrrect oF Faiture To SHow IRREPARABLE Loss 
In the absence of showing of a threatened invasion of property 
rights and danger of great and immediate irreparable loss, an 
injunction against criminal proceedings will not be issued, 
90 F. 2d 855 102, 103 
NOTICE AND HEARING 
PRESUMPTION ComMISsSION WiLL CoMPLY WITH PRovISsIONS OF ACT 
RELATIVE TO 
Since the act authorizing the Commodity Exchange Commis- 
sion to fix limits on trading under contracts of sale for future 
delivery provides that this shall be done after due notice and an 
opportunity for a hearing, it will not be presumed, in advance 
of the making of an order, that the commission will violate any 
rights of those subject to the act, 90 F. 2d 855 102, 103 
PUBLIC OFFICIALS 
PRESUMPTION AS TO PERFORMANCE OF Duty BY 
There is a presumption that public officials will do their duty and 
will perform such duties faithfully, 90 F. 2d 855 102, 103 
REGISTRATION 
PROVISIONS FOR, OF COMMISSION MERCHANTS AND BROKERS AS CON- 
STITUTING REASONABLE REGULATION 
The provisions of the act relative to the registration of commis- 
sion merchants and brokers constitute a reasonable regulation, 
in the public interest, of interstate commerce, 90 F. 2d 
102, 103 
UNFAIR PRACTICE 
TRANSACTIONS IN INTERSTATE COMMERCE 
The provisions of the act prohibiting specified dishonest and 
unfair practices in interstate commerce, or in transactions 
which may be used for hedging, for determining the price basis 
of transactions in interstate commerce or for delivering com- 
modities sold, shipped, or received in interstate commerce, are 
constitutionally valid, 90 F. 2d 855 102, 103 
Enactment largely amendatory of the Grain Futures Act, 16 F. Supp. 
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CONSTITUTIONAL LAW 
CoNSTITUTIONALITY OF ComMopiITy ExcHANGE AcT 
OG 0. Ait Bois ines conse cusdsvasseeenscea eee jadeased 
DvE Process 
Grain market agencies cannot complain of invalidity of regulations 
in advance of their promulgation, 16 F. Supp. 859___.__..__- 
INTERSTATE COMMERCE 
Commodity Exchange Act valid as not regulating commerce 
wholly intrastate in character, 16 F. Supp. 859_..._.....___- 
COURTS 
Duty of Circuit Court of Appeals relative to Supreme Court decisions 
in determining constitutionality of statute, 90 F. 2d 735___--.___- 
Province of court in applying decisions of the United States Supreme 
Court to facts of instant case, 90 F. 2d 735_..........-..-.------ 
DUE PROCESS 
Grain market agencies cannot complain of invalidity of regulations 
in advance of their promulgation, 16 F. Supp. 859___.___.___-_-- 
EVIDENCE 
Presumption as to performance of duty by public officials, 90 F. 2d 
Presumption of constitutionality of statutes, 90 F. 2d 855..-..-_.--- 
FINDINGS 
Effect of, made by Congress, 90 F. 2d 736... ...-...-..-.--<-cnene 
GRAIN FUTURES ACT 
Amended by Commodity Exchange Act, 16 F. Supp. 859__-..--.--- 
INJUNCTION 
Court will not determine validity of provision relative to Warehouse 
Act in suit to enjoin enforcement of such provision and secure 
declaratory judgment. 00 F. 20 S86... ..... 2.5 ssn eccces 
Court will not enjoin criminal proceeding in absence of showing 
threatened invasion of property rights and danger of great and 
immediate irreparable loss, 90 F. 2d 855_-.-.-..-.-------.------ 
INTERSTATE COMMERCE 
Commodity Exchange Act valid as not regulating commerce wholly 
intrastate in character, 16 F. Supp. 859__---..----------------- 
ENACTMENT OF ComMopiITy ExcHANGE AcT as WITHIN PowWER oF 
ConGrREss TO REGULATE 
UE Se O noo oaie  as s wor es San eeewonn eee wae 
Ne, i a icin ti mira as G my a a 
POWERS OF CONGRESS 
Congress may adopt necessary and convenient means to the exercise 
Of the emer. 16 ¥: Sunn. S00)... ne ow cnnd ccs eesn anes 
PRESUMPTION 
Constitutionality of statute, 90 F. 2d 855_.....------------------- 
Performance of duty by public officials, 90 F. 2d 855_---..--------- 
PUBLIC OFFICERS 
Presumption as to performance of duty by, 90 F. 2d 855__..-_------ 
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REGISTRATION 
Provision of act relative to, as constituting reasonable regulation of 
interstate commerce, 90 F. 2d 855 
UNFAIR PRACTICE 
Provisions of act prohibiting specified dishonest practice in interstate 
commerce not abrogating freedom of contract, 90 F. 2d 855 


GRAIN FUTURES ACT 


ADMINISTRATIVE LAW 
JupICcIAL REVIEW 
Grain Futures Act not unconstitutional because it does not pro- 
vide for, of validity of orders, regulations or demands made 
pursuant to act, 65 F. 2d 350 
BILL IN EQUITY 
Dismissal of, for want of equity, 56 F. 2d 245___._.-_._--_-_---.-.. 
BOOKS AND RECORDS 
Act and regulations thereunder permitting inspection of, of member 
of board of trade without first giving opportunity to be heard not 
violative of due process clause, 65 F. 2d 350 
Fourth Amendment of Federal Constitution inapplicable to depart- 
mental regulations requiring the reports and disclosures relative 
to business affected with a public interest, 65 F. 2d 350 
Validity of provisions of Grain Futures Act relative to, 56 F. 2d 245___- 
CONSTITUTIONAL LAW 
Constitutionality of Grain Futures Act, 65 F. 2d 350 
Firth AMENDMENT 
Act and regulations thereunder permitting inspection of board 
of trade member’s books without first giving opportunity to be 
heard not violative of, 65 F. 2d 350 
FourtH AMENDMENT 
Inapplicability of, to departmental regulations requiring reports 
and disclosures relative to business affected with public interest, 
65 F. 2d 350 
JupiciaL REVIEW 
Act not unconstitutional because it does not provide for, of 
validity of orders, regulations or demands made pursuant to 
act, 65 F. 2d 350.......-- a gl lg RS 
Notice OF HEARING 
Grain Futures Act not unconstitutional because it does not pro- 
vide for notice of hearing or opportunity to be heard, 65 F. 2d 


ORDERS AND REGULATIONS UNDER ACT 
Act not unconstitutional because it does not provide for testing 
validity of, 65 F. 2d 350 
SEARCHES AND SEIZURES 
Fourth Amendment of Federal Constitution inapplicable to 
departmental regulations requiring reports and disclosures 
relative to business affected with public interest, 65 F. 2d 
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DISMISSAL 
Bill in equity for want of equity, 56 F. 2d 245____._........-.----_-- 
FIFTH AMENDMENT 
Act and regulations thereunder permitting inspection of board of 
trade member’s books without first giving opportunity to be heard 
nok wicleuree or. Girl, 20a. 3 ce en ee ee can caus 
FOURTH AMENDMENT 
Inapplicability of, to departmental regulations requiring the reports 
and disclosures relative to business affected with a public interest, 


GRAIN FUTURES ACT 
CONSTITUTIONALITY OF 
Plaintiffs brought suit in the lower court to enjoin the Secretary 
of Agriculture and others from requiring the plaintiffs and 
others to file certain reports relative to the Grain Futures Act, 
and to subject to inspection their books and records as authoriz- 
ed by the act and the departmental regulations thereunder, on 
the ground that the act, or some of its provisions, is uncon- 


Page 


120 


119 


etitugonsal. fied. G2: ama Gov... --.0-2 2a nce ene 116, 117 


Courts 
Right to Grant Supersedeas or Suspension of Penalty 
The right to grant supersedeas or suspension of a penalty 
pending hearing by the court on appeal from an order of 
the Secretary is within the court’s power, though the 


act does not provide therefor, 65 F. 2d 350_____- 116, 117 


DisctosurES RELATIVE TO BUSINESS 
Inapplicability of Fourth Amendment 
The Fourth Amendment of the Federal Constitution is in- 
applicable to departmental regulations requiring re- 
ports and disclosures relative to business affected with 
a public interest, so far as disclosures are reasonably nec- 


essary for due protection of the public, 65 F.2d 350. 116, 117 


INSPECTION OF Books 
Inapplicability of Fifth Amendment 
The act and the regulations thereunder permitting 
inspection of a board of trade member’s books without 
first giving an opportunity to be heard are not viola- 
tive of the due process clause of the Federal Consti- 


tation, GB.8. De: Geeks 3 sccewccecwasoasase suns 116, 117 


INSPECTION OF RECORDS 


Validity of provision relative to, 65 F. 2d 350__-.__--_- 116, 117 


**MANIPULATION” 
Effect of Failure to Define Term 
The act is not void for indefiniteness because it failed to 


define the term “manipulation,” 65 F. 2d 350__._ 116,117 


Notice oF HEARING 
Effect of Failure to Provide for 
The Grain Futures Act is not unconstitutional because it 
does not provide for notice of hearing or opportunity to 


Re emi. Gi a. ae Ge oo ono dra enacecauaa 116, 117 
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GRAIN FUTURES ACT—Continued Page 
ConsTITUTIONALITY oF—Continued 
REPORTING AND INSPECTION 
Compliance with, Not Involving Confiscation and Not Invalid 
Because of Penalties for Violation 
Compliance with reporting and inspection provisions of 
act does not involve confiscation or loss of property 
and such provisions are not invalid on ground that the 
severity of penalties imposed for violation operate, in 
effect, to close the courts to a test of the validity of 
Se | | ee ee en 116, 117 
Review oF VALIDITY OF ORDERS 
Effect of Failure to Provide for 
The act is not unconstitutional because it does not provide 
for a review of the validity of orders, regulations, or 
demands madé pursuant to the act, 65 F. 2d 350__ 116, 117 
SearcHING Recorps AND Books 
Inapplicability of Fourth Amendment 
The action of the Secretary and the Grain Exchange 
Supervisor in searching records and books of a board 
of trade member and requiring reports of contents as 
authorized by the act and regulations are not violative 
of the Fourth Amendment, 65 F. 2d 350_.____-_-- 116, 117 
SUPERSEDEAS OR SUSPENSIONS OF PENALTY 
Effect of Failure to Provide for 
The claim that the act is unconstitutional because it did 
not provide for supersedeas or suspension of penalty 
pending judicial appeal from penalizing orders of the 
commission is immaterial, since penalties are not in- 
volved in this case, 65 F. 2d 350_..._..--------- 116, 117 
Testine VALIDITY OF ORDERS, REGULATIONS OR REQUIREMENTS 
Effect of Failure to Provide for 
The act is not unconstitutional because it does not 
provide for testing validity of orders, regulations, or 
requirements of the act, except at risk of harsh and 
confiscatory penalties, 65 F. 2d 350_........----- 116, 117 
Vauipitry oF Provisions or, RELATIVE TO REPORTS, AND INSPEC- 
TION OF RECORDS 
Plaintiff filed a bill in equity attacking the validity of certain 
provisions of the Grain Futures Act, and contending that the 
regulations of the Secretary of Agriculture relative to reports 
by members of authorized boards of trade and the acts of 
agents of the departments of Agriculture and Justice in con- 
nection with the examination of the books and records of 
such members, are unconstitutional. Held: 56 F.2d 245. 112, 113 
INFORMATION REQUIRED BY GOVERNMENT 
Validity of Provision Relating to 
The provisions of the act designed to inform the Govern- 
ment of the business of the members transacted on the 
boards of trade are valid, 56 F. 2d 245_.._._....-. 112, 113 
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" ConsTITUTIONALITY oF—Continued 
INSPECTION OF RECORDS 
Reasonable Exercise of Power Conferred by Act upon 
Secretary 
The reports required from the boards of trade by the 
Secretary and the inspection of records made under his 
direction constitutes a reasonable exercise of the power 
conferred by the act, 56 F. 2d 245..__.._______-- 112, 113 
JupIcIAL REVIEW 
- Act not unconstitutional because it does not provide for, of 
validity of orders, regulations or demands made pursu- 
ant te abt GET; I See... 8 oo nee 118 
“MANIPULATION” 
Act not void for indefiniteness because it failed to define 
’ Ceri GR BONN bo isdn edb ee 122 


Notice or HEARING 
Grain Futures Act not unconstitutional because it does not 
provide for notice of hearing or opportunity to be heard, 
ORF: Sar Oise oes as eee cd seeeeeceswees lon 
OrpDERs AND RecuiatTions Unpe=rR Act 
Act not unconstitutional because it does not provide for test- 
ine volidity of; GS ©: 32d S8@2 J. hn hs 118 
PENALTIES 
Claim that Grain Futures Act is unconstitutional because it 
did not provide for supersedeas or suspension of, pending 
judicial appeal, immaterial, since penalties not involved in 
Cane Gh Tami: GGT. BeO eos ees eee ce wcnn 123 
Reports AND DiscLOSURES 
Fourth Amendment of Federal Constitution inapplicable to 
departmental regulations requiring submission of, relative 
to business affected with a public interest, 65 F.2d 350__ 118 
SEARCHES AND SEIZURES 
Fourth Amendment of Federal Constitution inapplicable to 
departmental regulations requiring reports and disclosures 
relative to business affected with public interest, 65 F.2d350. 119 
SUPERSEDEAS 
Claim that Grain Futures Act is unconstitutional because it 
did not provide for, of penalty pending judicial appeal, 
immaterial, since penalties not involved in case at hand, 
Oi, De Se a a iso 4k Bee ae hn dese eee 123 
Right of court to grant, of penalty pending hearing by court 
on appeal, though act does not provide therefor, 65 F.2d350. 123 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


COMMON LAW 
Right of buyer on an f. o. b. acceptance final basis to avoid contract 
induced by fraud, Joseph Martinelli & Co., Inc. v. Simon Siegel 
ON a ok sd sess ah sf eae ad aa a 
CONSTITUTIONALITY OF ACT 
Effect of failure of petitioner to question validity of sections upon 
consideration of, by appellate court, 79 F. 2d 653.__.-.---------- 1068 
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CONTRACT OF PURCHASE AND SALE 
DAMAGES FOR NONPERFORMANCE OF 
A special agreement between the purchaser and the third party 
for resale of the produce bought may not be made the criterion 
of the value of the produce in an action by the purchaser 
against the seller for damages for nonperformance, unless the 
seller had knowledge of the special purpose for which the prod- 
uce was being acquired, 48 F. Supp. 554 
Effect of failure to establish seller’s notice of resale contracts, 48 F. 


Right of buyer on an f. o. b. acceptance final basis to avoid contract 
induced by fraud, Joseph Martinelli & Co., Inc. v. Simon Siegel 


Right to recover damages for fraud by party committing breach of, 
Joseph Martinelli & Co., Inc. v. Simon Siegel Company 
COURT DECISIONS DISTINGUISHED 
L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 F. 2d 276, 7 A. D. 
421, amended 169 F. 2d 60, 7 A. D. 595, certiorari denied, 335 U. S. 
585 and The LeRoy Dyal Co., Inc., 161 F. 2d 152, 6 A. D. 490, 
Joseph Martinelli & Co., Inc. v. Simon Siegel Company 
COURTS 
CONSIDERATION BY, OF SupprortTinc Testimony Not wiITHIN 
Recorp Berore SECRETARY 
In an action to recover damages for breach of warranty of quality 
of produce sold, based on the Secretary’s reparation order, the 
court could consider supporting testimony not within the record 
in the reparation proceeding held by the Secretary, 48 F. 


Power of, to enjoin Secretary from threatened action to revoke license 
and impose fines and penalties, 79 F. 2d. 653 
CUSTOMS AND USAGES 
Errect or Speciric Notice Lruitine Score or AGENT’s AUTHORITY 
UPON 
Seller’s specific notice to broker limiting the apparent broad scope 
of the agent’s authority to receive payment for the commodity 
sold impairs the binding effect of a business custom of brokers 
to make advances to the seller’s agent for the agent’s personal 
use, 146 F. 2d 880 
SELLER Nor Bounp sy Custom Lacxine Force or Law 
Contention that customs of brokers of perishable agricultural 
commodities to make advances to seller’s agent for seller’s 
special use cannot be sustained, for, to uphold such custom it 
must be of such general character as to have the force of law 
and, therefore, such a custom existing in Baltimore, of which a 
Florida seller had no actual or constructive knowledge, would 
not be absolutely binding upon the seller, 146 F. 2d 880 
Evivence SHowinc Buyer PerrorMep Its Duty 1n Minimiz1NG Loss 
Where on the question of damages the defendant has offered 
testimony to the effect that there was an active market for 
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CUSTOMS AND USAGES—Continued 
EvipENCE SHowinG Buyer PeRFORMED Its Duty 1n MINIMIZING 
Loss—Continued 
melons at Chicago on the day of the diversion and that, if the 
melons had been sold at Chicago at the prevailed price, the 
plaintiff would not have suffered any loss, the court held, that 
while plaintiff was under the duty of minimizing the loss as far 
as possible upon defendant’s failure to accept the melons, 
nevertheless, in view of the perishable nature of the commodity, 
it was not necessary that the melons be held for a substantial 
length of time, while the plaintiff sought offers for them, 80 F. 


MEASURE OF, BASED ON— 
nonperformance of contract of purchase and sale, 48 F. Supp. 554. 
PRACTICE AND PLEADING 
In an action to recover damages for breach of warranty of quality 
of the produce sold, where amended complaint sought recovery 
of the difference between the resale contract price of the 
produce of the quality warranted and the best price obtainable 
for the produce actually shipped, the seller could not be called 
upon to meet the issue relative to the market price of the 
ploduie. 48- Fs Sami Glas ess oseh 5 Sess whee cas 
Right to recover, for fraud by party breaching contract, Joseph 
Martinelli & Co., Ine. v. Simon Siegel Company--___-..--------- 
EVIDENCE 
Consideration by courts of supporting testimony not within record 
before Secretary, 48 F. Sapp. 884. ..2. 22-2 oo. cocks oc cece 
Errect OF FatLureE TO EstTaABLisH SELLER’S Notice or RESALE 
ConTRACTS 
In an action for damages for breach of warranty of quality of 
produce sold, based on a reparation order, held, that neither 
the findings of the Secretary in the reparation proceeding, nor 
the additional evidence produced at the court hearing, estab- 
lished that the seller had notice of resale contracts as ground 
for recovering the difference between the resale contract price 
of the produce, the quality of which was warranted, and the 
price obtainable for the produce actually supplied, 48 F. 
RN BOG. 6 cue ce ee. Sededeeae eee ‘ 
Facts showing—buyer performed duty in minimizing loss, 8 F. Supp. 60. 
Finding of Secretary held based on, 8 F. Supp. 60_- eas cee 
SecreTarY’s AcTION PRESUMED IN ACCORDANCE WITH Procepur RAL 
RULE 
The Secretary’s action will be presumed to be in accordance with 
an appropriate rule of procedure, authorized by the PACA, for 
reconsideration of a reparation order, 48 F. Supp. 554_ ~~. ---- 
EXHAUSTION OF REMEDY 
Effect of failure of petitioner to appeal from reparation order, 79 F. 
SR GRR ssa OS tb eee 5 5s eee eee 
F. O. B. ACCEPTANCE FINAL BASIS 
Right of buyer on, to reject commodity because of fraud, Joseph 
Martinelli & Co., Inc. v. Simon Siegel Company----------------- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


FEDERAL RULES OF CIVIL PROCEDURE 
Court AUTHORIZED TO TREAT PLEADINGS AS AMENDED TO CoNFORM 
To Proor, WHEN 
Courts are authorized by the Federal Rules of Civil Procedure to 
treat proceedings as amended to conform to proof, under proper 
circumstances, but courts lack this authority when the factual 
issue would be changed without giving the defendant an op- 
portunity to meet the changed situation, 48 F. Supp. 554 
FINDINGS AND ORDER OF SECRETARY 
Errect oF Prima Facite Case Mabe Out sy 
The prima facie case made out by the findings and order of the 
Secretary will prevail unless overcome by evidence submitted 
by the defendant, notwithstanding the present proceeding is 
not in the nature of an appeal from or review of the Secretary’s 
determination but is a proceeding de novo, 8 F. Supp. 60 
FINDING OF SECRETARY 
EvipENcE DiscLosepD In Recorp HELD SuFFICIENT TO SuPPoRT 
Defendant’s contention that the Secretary’s finding that the 
defendant either rejected without reasonable cause, or failed 
or refused truly and correctly to account is against the weight 
of the evidence, is untenable, because, as to the failure of the 
defendant to account, there was evidence to support the finding 
made by the Secretary, although, as to rejection without 
reasonable cause, there could be no finding against the de- 
fendant, 8 F. Supp. 60 
Prima Facre Evivence or Facts DIscLosep IN 
Findings of the Secretary of Agriculture constitute prima facie 
evidence of facts found by him, and his findings are entitled 
to consideration in an action based on his order allowing a 
claim after reconsideration, even though the record did not 
disclose what rules of procedure relative to reconsideration 
were in effect when the Secretary’s order was issued, 48 F. Supp. 


Proper MANNER OF AvolDING EFFECT OF 
If the findings of the Secretary were against the weight of the 
evidence, the proper manner of avoiding the effect of such 
findings is by a new presentation of such evidence in court as 
part of the defendant’s case, 8 F. Supp. 60 
FINES AND PENALTIES 
Power of court to enjoin Secretary from threatened action to impose, 
79 F. 2d 653 
FRAUD 
Contract induced by, voidable, Joseph Martinelli & Co., Inc. v. Simon 
Siegel Company 
Errect oF DIscovERY OF, AFTER BREACH OF CONTRACT 
Fraud in the inception of a contract, although it does not render 
the contract void, renders it voidable at the election of the 
person defrauded with the result that if the defrauded party toa 
contract breaks it before he discovers the fraud, he may never- 
theless assert the fraud as a defense as soon as he discovers it, 
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FRAUD—Continued Page 
Errect oF DiscovVERY OF, AFTER BREACH OF ContTRACcT—Continued 
and demand rescission on that account when sued for breach of 
contract. Joseph Martinelli & Co., Inc. v. Simon Siegel 








COmpiiig is do55. G65 See C eos ae Ie eee 981 
Election of remedy by party induced by, to enter into contract, Joseph 
Martinelli & Co., Inc. v. Simon Siegel Company______.______-__- 984 






Ricut oF BuYER ON AN F. o. B. ACCEPTANCE F1NnAL Basis To AVoID 
Contract INDUCED BY 

Inasmuch as under either the Common Law or the Uniform Sales 

Act a purchaser who has been induced to enter into a contract 

by fraud has the right to avoid the contract, the Perishable 
Agricultural Commodities Act, 1930, including the regulations 
promulgated thereunder, does not deprive a purchaser on an 

f.o.b. acceptance final basis of that right. Joseph Martinelli 










& Co., Inc. v. Simon Siegel Company__-_-..__._.-.------ 981 
Right to recover damages for, by party breaching contract, Joseph 
Martinelli & Co., Inc. v. Simon Siegel Company_______._._._---- 981 






Riegut TO REcovER DaMaGEs FoR, BY Party BREACHING CONTRACT 
The fact that the defrauded party has broken the contract before 
discovery of the fraud will not deprive him of his right to 
damages for the fraud in inducing him to enter into it. Joseph 

Martinelli & Co., Inc. v. Simon Siegel Company---_------_---- 981 

INJUNCTION 
Power or Court To ENJoIn SECRETARY FROM THREATENED ACTION 
To Revoxe LicENSE AND IMPosE FINES AND PENALTIES 
Where plaintiff, a commission merchant, brought suit to enjoin 
the Acting Secretary of Agriculture and his assistants from 
carrying out a threat to prosecute plaintiff for fines and penalties 
and from revoking plaintiff’s license, it is held that: 

(1) Such a suit is not within the Perishable Agricultural Com- 
modities Act which provides that the Secretary’s orders there- 
under are subject to the interstate commerce act fixing venue of 
suits to enforce, suspend, or set aside interstate commerce com- 

missioner’s orders and, therefore, the court below had no jurisdic- 
tion over the Acting Secretary; 

(2) Since the plaintiff, if confronted with a threatened revoca- 
tion of his license because of noncompliance with an erroneous 
reparation order under the Perishable Agricultural Commodities 
Act would have had a remedy at law by appeal, he was not 
entitled to an injunction; and 

(3) Since plaintiff ommitted to appeal from the reparation 
order previously entered under the act and did not challenge the 
validity of the amendment giving right of appeal from such order 
to the district court, wherein it could have raised all proper 
questions including the validity of the challenged sections, the 
Circuit Court of Appeals would not consider the constitutionality 
of the challenged sections of the act, 79 F. 2d 653__.._------- 
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reparation complaint within the limitation period allowed 
by the act, the court held, that since the original complaint was 
not introduced in evidence, there is no way in which the court 
can determine its sufficiency, and, in the absence of proof to the 
contrary, the court must assume that the Secretary would 
not have acted had he lacked jurisdiction, 8 F. Supp. 60_____- 


SecretTary’s Finpines oF Fact UPHELD 


Defendant’s objection that the Secretary lacked jurisdiction 
because the facts claimed by plaintiff, as alleged in its complaint, 
do not constitute either a rejection without reasonable cause, 
or a failure or refusal truly and correctly to account promptly, 
cannot be sustained since the complaint not being before the 
court, judgment cannot be passed upon its sufficiency, 80 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Purpose of, Joseph Martinelli & Co., Inc. ». Simon Siegel Company __ 
Right of buyer on an f. o. b. acceptance final basis to avoid contract 
induced by fraud, Joseph Martinelli & Co., Inc. v. Simon Siegel 


PRACTICE AND PLEADING 
Fraud as a defense after its discovery, Joseph Martinelli & Co., Inc. 
es PI NN oo ee oe eo. oe eo 
Se.uier’s InaBitiry TO Meet Issue RELATIVE TO MARKET PRICE oF 
CommopitTy JUSTIFIED 


In an action to recover damages for breach of warranty of 
quality of the produce sold, where amended complaint sought 
recovery of the difference between the resale contract price of 
the produce of the quality warranted and the best price obtain- 
able for the produce actually shipped, the seller could not be 
called upon to meet the issue relative to the market price 
of the produce, 48 F. Supp. 554----_-_-_- ice ela ins ai ai a 


PRINCIPAL AND AGENT 
AGEnT’s AvuTHORITY TO RECEIVE ADVANCES TO BIND PRINCIPAL, 
QUESTION FOR JURY 


Where commodity broker had knowledge of the lack of the 
egent’s authority to receive payment for commodities sold by 
broker continued to make advances to the agent, which it 
knew the agent was applying such advances to his own use, and 
in a statement to the seller the broker did not iaclude an entry 
for such advances until accouuting for two final shipments, held, 
on all the facts, that the question of the actual or apparent 
authority of the agent and his power in receiving these 
advances, to bind the principal, are questions which must 
be left to the jury for decision under proper instructions from 
OE. BOG re es oiieninule tae haeioanweees lla a aed ee 
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JURISDICTION OF SECRETARY 
ASSUMPTION BY COURT OF 
Where defendant contended that the plaintiff did not file his 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


6 PRINCIPAL AND AGENT—Continued Page 
AGENT’s AUTHORITY TO RECEIVE PAYMENT Not IMPLIED FROM 
AGENT’s AUTHORITY TO SELL 
Authority of agent to receive payment may not be implied from 
the mere fact that an agent has authority to sell, 146 F.2d 880_._ 327 
ASSUMPTION OF Risk oF Lack oF AGENT’S AUTHORITY 
When one deals with or through an agent, he assumes all the 
risks of lack of authority in the agent, 146 F. 2d 880________- 328 
i AutTHority oF AGENT Not EstTaBLIsHED BY LETTER OF INTRO- 
DUCTION CONTAINING Broap LANGUAGE 
Agent’s authority to receive from the broker advances for the 
agent’s personal use so as to render a charge for such advances 
by the broker against the principal is not established by a 
letter of introduction, standing alone, as a true and correct 
accounting within the meaning of the act, in the light of sub- 
sequent events which greatly minimized the ostensible effect 
of the letter and which occurred before most of the advances 
were made. 140 FP: Db Oee. 3525 5 rkd bo ose oestaes 327 
AUTHORITY OF AGENT TO RECEIVE PAYMENTS Not EsTaBLISHED 
Broker’s contention that it dealt with the agent as a principal 
and had no knowledge of the agency is conclusively answered by 
the very words of the letter of introduction upon which letter 
the broker relies to establish the agent’s authority to receive 
payments of the advances made to the agent, 146 F. 2d 880__._ 328 
EFFECT oF SELLER’S REQUEST TO BROKER TO MAKE PAYMENTS TO 
SELLER 
Where a bill sent to a buyer required on its face that payment 
be made to the seller, the buyer is bound, although he does not 
read it, and, a fortiori, if a buyer actually received notice he is 


bound by what is contained in it, 146 F. 2d 880________----- 328 
Errect oF SELLER’s ReEQuEst TO BROKER TO MAKE PAYMENTS TO 
‘ 
SELLER 


Where seller requested that the commodity broker make all pay- 
ments to the seller rather than to the seller’s agent and a series 
of accounts were rendered showing no advances to the agent, 
the seller is entitled to believe that the broker was aware of the 
request and was complying therewith and was not required to 
give further specific notice that the broker should not make 
advances to the agent for the agent’s personal use, 146 F. 2d 


BG ctoncnnweaiend Bo a cl gl aR erehg feadvnts 328 
Lack or Riaut or Acent To Use Aaency For His Benerir 
An agency cannot, in the absence of an agreement to the contrary, 
be used for the benefit of the agent himself, 146 F. 2d 880 . 32 


Limited AuTHORITY OF AGENT 
A principal can always limit the authority of his agent and, if 
the limitation is brought to the attention of the parties dealing 
with the agent, the limitation is binding upon such parties, 
146 F. 2d 880___-_- ; jeu dukes 1decetutew ans 327 
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PRINCIPAL AND AGENT—Continued Page 
PRESUMPTION OF AUTHORITY OF AGENT TO RECEIVE PAYMENT AF- 
FECTED BY AGENT’S RESTRICTED AUTHORITY 
The presumption of authority on the part of the agent to receive 
payment of the purchase price when he has possession of the 
goods is weakened in the case at hand since the principal gave 
instructions to the persons dealing with the agent indicating 
that the agent had restricted authority, 146 F. 2d-880_______- 327 
RELIANCE ON ASSUMPTION OF AGENT’S AUTHORITY 
A commodity broker in dealing with a corporation’s agent is not 
at liberty to rely on the assumption of authority, and the 
burden of any necessary diligence to ascertain the agent’s 
authority rests on the party dealing with the agent, 146 F. 
iS 6S eb ae Sen te aoe ae sek 328 
PROCEDURAL RULES 
Secretary authorized by PACA to make, for reconsideration of repara- 
inne AA i ea sh el kee 766 
RECONSIDERATION OF REPARATION ORDER 
SecRETARY AUTHORIZED By PACA To MAKE PrRocEDURAL RULES FOR 
The Secretary of Agriculture is authorized by the PACA to make 
appropriate procedural rules for reconsideration of reparation 
Oe aR ot Ss ook cen eeseckee x 766 
RECORD BEFORE SECRETARY 
Consideration by courts of supporting testimony not within, 48 F. 


en i DP i es or ee eos orbs 769 
Effect of, failing to disclose rules of practice relative to reconsideration 
of reparation orders, 48 F. Supp. 554.................-..--.--... 769 
REDIVERSION 
Right of, where buyer failed to acquire title to commodity, 8 F. 
ee ND 2 Sheek ES Fe ei eee eee eon 229 


REJECTION OF COMMODITY 
RicHT oF BuYER ON AN F. 0. B. ACCEPTANCE FInAL Basis TO REJECT 
Commopiry BEecausE or Fraup ; 
A buyer of a perishable agricultural commodity purchased on an 
“f. o. b. acceptance final’’ basis has the right to reject for fraud 
now as he had before the passage of the Perishable Agricultural 
Commodities Act, 1930, even though at the time of rejection 
he was not aware of the fraud, Joseph Martinelli & Co., Inc. v. 
een Rida Se OO sss soe oi rea cac aa nctewaso = 981 
REPARATION 
Fatture To Repay Purcuase Price 
Where buyer-appellee contracted to purchase from seller-appellant 
a carload of U. 8. No. 1 cantaloupes on f. o. b. basis and the 
buyer paid the price but rejected the melons on arrival claiming 
that they were not in suitable shipping condition when shipped, 
held, that the buyer’s rejection was justified because the melons 
were not in suitable shipping condition when shipped and, 
therefore, the buyer is entitled to recover the purchase price 
paid to the seller, L. Yukon & Sons Produce Co. v. Finerman 
Ce ONIN 5 nos coca cope nae duced thepeninanenes 847 
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REPARATION—Continued Page 
SecRETARY’S ORDER SusTAINED BY CouRT 
Where in a suit brought under section 7 (b) of the act to enforce 
a reparation order issued by the Secretary of Agriculture under 
subdivision (a) of said section, the plaintiff offered in evidence 
the proceedings, findings, conclusions, and orders of the Secre- 
tary as making out a prima facie case under the act, the court 
held that the plaintiff is entitled to judgment in the amount of 
the reparation order, § F. Supp. 60- ..=....~..=.........-.< 224 
REPARATION PROCEEDING 
Function or Court RELATIVE TO 
Under the PACA the court has no authority to confine either 
party to the record made at a reparation hearing before the 
Secretary, but complainant may either stand on the findings 
and orders of the Secretary or supplement them with other 
evidence, 40. 0..Surn. 654...... 6 = os es cee ceeaeeom 766 
REVOCATION OF LICENSE 
Power of court to enjoin Secretary from threatened action of, 79 F. 
DOES oie ccactcneaokanad spa ow anamelnnaceicnte ie oem aeons 1068 
SECRETARY OF AGRICULTURE 
Action of, presumed to be in accordance with procedural rules, 48 F. 


ON. MONG a oo a ea kde eae susse ds adaacase Saunas ssa 769 
Authority of, under PACA to make procedural rules for reconsideration 
of reparation orders, 48 ¥. Supp: 554...<... 25-520 Sess es 769 


STATUTE OF FRAUDS 
INAPPLICABILITY OF, TO TRANSACTION INVOLVING PURCHASING AGENT 


or BUYER 

Where plaintiff was the defendant’s purchasing agent or broker 
and was paid a fee for his services in purchasing for the defend- 
ant, there was no relationship of buyer and seller regardless of 
the fact that the plaintiff advanced the purchasing money at 
the time of obtaining the commodity and, under such circum- 
stances, the statute of frauds is inapplicable, 8 F. Supp. 60_.._. 225 

TITLE TO COMMODITY 
Rieur or REDIVERSION WHERE BvuyYER FAILED TO ACQUIRE 

Where defendant was to make payment for melons when notified 
that the bill of lading was at plaintiff’s office, and because such 
payment was not made, the bill of lading was not delivered, 
the defendant acquired no right to the merchandise and cannot 
complain of the plaintiff’s rediversion of the melons to itself, 
OF, Witt OG 2. cnc endo vyscunsccucssscucueinanae eee 225 


UNIFORM SALES ACT 
Right of buyer on an f. o. b. acceptance final basis to avoid contract 


induced by fraud, Joseph Martinelli & Co., Inc. v. Simon Siegel 
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